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LOKEN, Circuit Judge.

Hudson Specialty Insurance Company issued a Commercial Lines Master
Policy to Sonic Insurance Advisory Trust providing commercial general liability and
commercial property insurance to Sonic Restaurants, Inc. and to Sonic franchisees
who were enrolled members of the Trust. One named insured was Brash Tygr, LLC,
which owned and operated the Sonic Drive-In restaurant in Carrollton, Missouri.



Lloyd and Nancy Miller sued Brash Tygr and its principalsin Missouri state court to
recover damagesfor substantial personal injuriessuffered whenacar drivenby Tyler
Roush, a Managing Member of Brash Tygr, struck Lloyd Miller, a pedestrian.
Invoking diversity jurisdiction, Hudsonfil ed thisdecl aratory judgment action agai nst
the parties to the state court action seeking a declaration that the Hired and Non-
Owned Auto Liability endorsement to the policy’s Commercial General Liability
Coverage Form provides no coverage to any defendant in the underlying lawsuit.
Hudson appeal sthe district court’ s ruling granting summary judgment to defendants
on the coverageissue. We reverse that ruling. Defendants cross appeal the court’s
earlier ruling that Hudson isnot collaterally estopped to contest coverage by the state
court judgment in favor of the Millersin the underlying action, to which Hudson was
not a party. We affirm that ruling.

I. Background

Hudson’ sHired and Non-Owned A uto endorsement provided, asrel evant here:

B. NON-OWNED AUTO LIABILITY
We will pay on behalf of the insured all sums that the insured
shall become legally obligated to pay as damages because of
“bodily injury” or “property damage’ arising out of the use of a
“non-owned auto” by any person other than you in the course of
your business.

Tyler Roush wasdriving acar hejointly owned with hismother, Sharon Roush, when
the accident occurred on August 3, 2009, while Hudson's policy was in effect.
Hudson argues that undisputed facts establish that Tyler Roush was not using the car
“in the course of [Brash Tygr's] business,” so the policy provided no coverage.
Defendants argue that undisputed facts establish that Tyler was using the car in the
course of Brash Tygr's business. Defendants have the burden of proof on this



coverageissue. SeeJ.E. Jones Constr. Co. v. Chubb & Sons, Inc., 486 F.3d 337, 340
(8th Cir. 2007) (applying Missouri law). The following facts are undisputed.

The Accident. Sharon Roush asked Tyler to deposit her paycheck in her
persona bank account and to deliver personal mail to the post office. Tyler first
traveled from his parents home, where he was staying, to the bank and deposited
Sharon’scheck. Before Tyler left, abank employee handed Tyler bank deposit bags
that the Sonic Drive-In used to make cash deposits. Tyler did not work at the Drive-
In and had not intended to pick up deposit bags. Other Brash Tygr representatives
periodically retrieved deposit bags, which the bank used for advertising. Brash Tygr
could make Sonic deposits without using the bags, and there is no evidence that a
Brash Tygr representative ever made a special trip to the bank to pick up deposit
bags. Tyler left the bank and put the deposit bags in his car, intending to take them
to his parents’ home so that one of them could take the bags to the Drive-In. After
leaving the bank, Tyler drove toward the post office, away from the Drive-In but in
the direction of his parents’ home. While making a left turn, Tyler struck and
severely injured LIoyd Miller in a pedestrian crosswalk.

The Brash Tygr Entity. Brash Tygr is a limited liability company (LLC),
organized under Chapter 47 of the Revised Statutes of Missouri to provide its
members and managers with the same immunity from personal liability for the
liabilities of the LLC that is afforded the shareholders and employees of a business
corporation. See Mo. Rev. Stat. 8 347.057. The members of each LL C “shall adopt
an operating agreement” containing provisions “relating to the conduct of the
business and affairs of the [LLC] and the rights, powers and duties of its members,
managers, agents or employees,” not unlike the Missouri General and Business
CorporationsLaw provision that officersand agentsof acorporation “shall have such
authority and perform such duties. . . as may be provided in the bylaws, or . . . by
resolution of the board of directors.” CompareMo. Rev. Stat. § 347.081.1, with Mo.
Rev. Stat. § 351.360.2.




At the time of the accident, Tyler held a five percent ownership interest in
Brash Tygr. Roush Investments, owned by Tyler’'s parents, George and Sharon
Roush, held a seventy percent interest in Brash Tygr, and Tyler’s brother, Brandon
Roush, owned five percent. The June 1994 Operation Agreement organizing Brash
Tygr was signed by Roush Investments, Tyler, and Brandon, who were named the
Original Managing Members. The Agreement provided, “Each Managing Member
has the power, on behalf of the Company, to do all things necessary or convenient to
carry out the business and affairs of the Company.” In August 2009, Tyler was still
aManaging Member but had not worked at the Sonic Drive-In for nineteen years.

TheUnderlying Lawsuit. Lloyd and Nancy Miller’ sstate court action asserted
individual tort claimsagainst Tyler, Sharon, and George Roush seeking compensatory
and punitive damages for personal injury and loss of consortium. The Millers also
sued Brash Tygr; Roush Investments, Inc.; Brandon Roush; and another Brash Tygr
owner, alleging they were vicariously liable for Tyler’ s negligence because he acted
on behalf of the Sonic franchise while at the bank. Hudson accepted Brash Tygr's
tender of the defense of the action but reserved the right to contest its duty to
indemnify any liability to the Millers. The state court defendants asserted that Tyler
was not acting as anyone’ s agent at the time of the accident and moved for summary
judgment on this question of vicarious liability.

With this motion pending, the parties unsuccessfully attempted to mediate.
Hudson rejected plaintiffs demand that defendants settle all claims against Brash
Tygr and “the Sonic defendants’ for Hudson's policy limit of $1 million. Plaintiffs
rejected Hudson' s offer of a“high/low” settlement of $1 million or $300,000, which
would depend on whether ajury determined that Tyler was acting “in the course and
scope of Sonic’sbusiness.” When the Sonic defendants rejected Hudson' s defense
under areservation of rightsand withdrew their motion for summary judgment onthe
vicarious liability issue, Hudson filed this declaratory judgment action in federal
court, naming all parties to the underlying action as defendants.
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Oneweek later, the Sonic defendants entered into a settlement agreement with
the Millers pursuant to Mo. Rev. Stat. § 537.065." Consistent with that agreement,
Brash Tygr and Tyler Roush then admitted each of plaintiffs thirty-six Requestsfor
Admission in the underlying lawsuit, including an admission “that by picking up the
Sonic bank deposit bagsthat Tyler Roush was conducting the businessof Brash Tygr,
LLC.” Thenext day, the state court entered detailed findings of fact and conclusions
of law. Citing Corp v. Joplin Cement Co., 337 S.W.2d 252, 255 (Mo. banc 1960), as
controlling authority, the court concluded that Tyler acted as agent of Brash Tygr
when he “made a decision to collect the Sonic bank deposit bags while at the bank,”
and that this“concurrent purpose” was an adequate basis to find that thetripwas*“in
the course and scope of agency.” Thefollowing day, the court entered its Judgment,
reciting that the action “was tried to this Court with all parties represented by
counsel” and awarding plaintiffs $5.3 million in compensatory damages against the
Sonic defendants and $500,000 in punitive damages against Tyler and Brash Tygr.

II. Hudson’s Appeal -- Coverage

The district court granted summary judgment in favor of defendants on the
coverage issue, concluding that Tyler Roush was using his car “in the course of
[Brash Tygr's] business’ at the time of the accident and therefore Brash Tygr's
liability was covered by the Hired and Non-Owned Auto Liability endorsement in
Hudson’s policy. It isundisputed that Tyler was driving a“non-owned auto.” The
dispositive question is whether the car was being used “in the course of [Brash

'Section 537.065 permits a plaintiff and “a tort-feasor” to agree, “in
consideration of the payment of aspecified amount,” that plaintiff will limit recovery
on any judgment to assets and insurance policies specified in the agreement. The
Millers agreed not to collect a favorable judgment from the assets of the Sonic
defendants*“ unlessand until Plaintiffsand Defendants have exhausted all reasonable
effortsto collect thetotal amount of said judgmentsfrom [Hudson] through thefiling
and prosecution of a garnishment action and a ‘bad faith’ lawsuit against Hudson.”
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Tygr's] business.” “We review a district court’s decision on cross-motions for
summary judgment de novo.” Humphries v. Pulaski Cnty. Special Sch. Dist., 580
F.3d 688, 692 (8th Cir. 2009). The partiesagreethat Missouri law governsthisissue.

A. Inresolving thecoverageissue, it isessential to identify thedistrict court’s
proper standard of review in determining the course-of-business question, which has
been addressed in relevant Missouri cases in three distinct contexts. First, in the
underlying action, the question was critical to whether Brash Tygr was vicariously
liable to the Millers on their tort claims, which turned on agency law principles. As
Hudson'’s settlement offer recognized, the issue if disputed would be a question of
fact for ajury. Second, in Corp -- the Supreme Court of Missouri decision on which
the state court relied in concluding that Brash Tygr wasvicarioudly liable -- the Court
resolved aclaim for workers' compensation benefits, a statutory regimein which the
initial decision-maker is an administrative agency. Consistent with principles of
administrativelaw, Missouri courtsreview whether theagency’ sdetermination of this
fact-intensive issue was “supported by competent and substantial evidence on the
whole record,” 337 S.W.2d at 258.

This case involves the third context, where the course-of-business issue
determines whether there is coverage under an insurance contract. The question is
no less fact intensive, but “[a)s with any other contract, the interpretation of an
insurance contract is generaly a question of law, particularly in reference to the
guestion of coverage.” D.R. Sherry Constr., Ltd. v. Am. Family Mut. Ins. Co., 316
S.W.3d 899, 902 (Mo. banc 2010). A trial may be needed if thereisadisputed issue
of material fact, asin State Farm Mut. Auto. Ins. Co. v. Allen, 744 S\W.2d 782, 786-
87 (Mo. banc 1988), and Firemen’'s Fund Ins. Co. v. Thien, 8 F.3d 1307 (8th Cir.
1993). But when the material facts are undisputed, the ultimate question -- whether
Brash Tygr, theinsured, has coverage because Tyler Roush was acting “in the course
of [its] business” within the meaning of Hudson’s Non-Owned Auto endorsement --
Isaquestion of law for the court. Am. StatesIns. Co. v. Porterfield, 844 S.\W.2d 13,
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14 (Mo. App. 1992); see Ind. Lumbermens Mut. Ins. Co. v. Timberland Pallet &
Lumber Co., 195 F.3d 368, 377 (8th Cir. 1999).?

B. We have found no Supreme Court of Missouri decision interpreting the
phrase “in the course of your business’ in the context of a non-owned auto
endorsement. “When a state’ s highest court has not decided an issue, it isup to this
court to predict how the state’ shighest court would resolvethat issue.” Minn. Supply
Co. v. Raymond Corp., 472 F.3d 524, 534 (8th Cir. 2006). In resolving the issue of
Brash Tygr’ s vicarious liability in the underlying action, the state court concluded
that the “dual purpose” doctrine applied by the Supreme Court of Missouri in Corp,
aworkers' compensation case, provided the governing standard. Without citation to
Missouri authority, the district court ruled that “the dual purpose doctrine, while
instructive [is] not controlling. . . . Here, liability is not premised on the concept of
respondeat superior or traditional principlesof agency, but rather Tyler Roush’ sstatus
as aManaging Member of aLimited Liability Company.” We disagree.

The Supreme Court of Missouri looks to the purpose behind an insurance
policy provisionto interpret and apply it. See ColumbiaMut. Ins. Co. v. Schauf, 967
SW.2d 74, 77-78, 79 (Mo. banc 1998); State Farm Mut. Auto. Ins. Co.v. W. Cas. &
Sur. Co., 477 S\W.2d 421, 424-26 (Mo. banc 1972). The purpose of non-owned auto
coverage in acommercial liability policy isto “protect the named insured under the
doctrine of respondeat superior when automobiles not owned by it [are] used in its
business.” Linenschmidt v. Continental Cas. Co., 204 S\W.2d 295, 300 (Mo. 1947);
accord Union Standard Ins. Co. v. Hobbs Rental Corp., 566 F.3d 950, 953-54 (10th
Cir. 2009) (construing “in connection with [theinsured’ s] business”). Therefore, the
standard applied by Missouri courtsin determining whether theinsured isvicariously
liable should al so apply in determining the scope of the insured’ snon-owned vehicle

’Inthisregard, the Millersas“tort claimants stand in the shoes of theinsured.”
Allen, 744 S\W.2d at 786.
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coverage. Whether thecommercial insured was organi zed as abusi ness corporation,
a partnership, a proprietorship, or a limited liability company is irrelevant to this
inquiry.

The state court’s decision to apply the dual purpose doctrine in Corp in
deciding whether Brash Tygr was vicarioudy liable for the tort of its employee or
agent, Tyler Roush, was consistent with decisions of the Missouri Court of Appeals
in tort cases. See Tuttle v. Muenks, 964 SW.2d 514, 518-19 (Mo. App. 1998), and
Cooper v. Gen. Standard, Inc., 674 SW.2d 117, 120-21 (Mo. App. 1984), decisions
that we applied asreflecting Missouri law in Fackrell v. Marshall, 490 F.3d 997, 1001
& n.2 (8th Cir. 2007). It is adso consistent with the application of the “business
affairs’ coveragelimitation in Farm Bureau Town & Country Ins. Co. of Mo. v. Am.
Alt. Ins. Corp., 347 SW.3d 525, 530-31 (Mo. App. 2011). Likewise, using this
workers' compensation principle in resolving analogous questions of insurance
contract interpretationisin accord with established Missouri law. SeeWardv. Curry,
341 S\W.2d 830, 836 (Mo. banc 1960) (“In Missouri, the courts consistently turn to
the Workmen's Compensation Act in determining the meaning of the word
‘employee’ as used in exclusion clauses of liability insurance policies’).

For these reasons, we conclude the dual purpose doctrine is controlling
Missouri law in determining whether Tyler Roush’s personal errand for his mother
had a dual purpose that was “in the course of [Brash Tygr’'s] business,” triggering
Non-Owned Auto coverage under Hudson’'s policy. The district court’s contrary
conclusion was an error of law.

C. The dua purpose doctrine as adopted in Missouri was expounded by an
eminent jurist, Judge (later Justice) Cardozo, in Marks’ Dependentsv. Gray, 167 N.E.
181,183 (N.Y.1929). “Briefly stated, the doctrineisthat if thework of the employee
createsthe necessity for thetravel, heisinthe course of hisemployment, eventhough




he at the sametimeis serving some purpose of hisown.” Corp, 337 S.W.2d at 255.
The Supreme Court in Corp went on to define the doctrine in greater detail:

it is not necessary that, on failure of the personal motive, the business
trip would have been taken anyway by this particular employee at this
particular time. 1tisenough that some one would have had to make the
trip to carry out the business mission. If thetrip would ultimately have
had to be made, and if the employer got this necessary item of travel
accomplished by combining it with the employee's persona trip, it
would be a concurrent cause of the trip, rather than an incidental
appendage or afterthought. Thereisno occasion to weigh the business
and persona motive to determine which is dominant.

Id. (emphasisintheoriginal), quoting with approval Gingell v. Walters Contracting
Corp., 303 SW.2d 683, 688-89 (Mo. App. 1957). Missouri appellate courts have
consistently applied the doctrine as articulated in Corp and Gingell. See, eg.,
McClain v. Welsh Co., 748 SW.2d 720, 726 (Mo. App. 1988).°

Althoughthe state court purported to apply thedual purposedoctrine, it did not
properly apply the doctrine because it made no finding that, if Tyler Roush had not
accepted the deposit bags when a bank employee handed him the bags at the bank,
“some [employee or agent of Brash Tygr] would have had to make the trip to carry
out the business mission.” The absence of such necessity has been the determining
factor in numerous cases that refused to apply the dual purpose doctrine. See
McMainv. J.J. Connor & Sons Constr. Co., 85 SW.2d 43, 45 (Mo. 1935); Williams

*An important limitation is that the dual purpose doctrine does not apply
“[w]here at the time of an accident the servant or agent deviates or departs from the
usual or most direct route which he would ordinarily follow in using the car on the
owner’ sbusiness, and goesoff on some errand or for some purposewholly hisown.”
Parsonsv. Kay’ sHome Cooking, Inc., 830 S.W.2d 46, 49 (Mo. App. 1992) (quotation
omitted). Here, the parties vigorously debate whether Tyler’ strip to the post office
was such adeviation. We need not resolve this issue.
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V. Servicemaster, 907 SW.2d 193, 194 (Mo. App. 1995) (“Thedua purposedoctrine
. .. requires that the employee's work create the necessity for travel.”); Wines v.
Goodyear Tire & Rubber Co., 246 SW.2d 525, 530 (Mo. App. 1952) (procuring
gasoline to use the car in the employer’s business the next day “was merely casual
and incidental to a purely personal pleasure trip”); Duggan v. Toombs-Fay Sash &
Door Co., 66 SW.2d 973 (Mo. App. 1933); Peerless Ins. Co. v. Roedder, No.
4:08CV729, 2009 WL 211921, at *4 (E.D. Mo. Jan. 23, 2009).

Here, defendants submitted no evidence that some Sonic employee or Brash
Tygr agent would have had to make aspecial trip to the bank for deposit bagsif Tyler
had not brought themto hisparents’ home. And therewasundisputed evidenceto the
contrary. Tyler testified he had never picked up bags. Moretellingly, in aDecember
10, 2010, affidavit, after stating that he wasthe President of Roush Investments, Inc.,
and had been involved in managing the Carrollton Sonic Drive-Insince 1978, George
Roush averred: “Prior to and on August 3, 2009, Sonic had numerous bank bags at
itsdisposal and did not make special trips to Carroll County Trust Company to pick
up bank bags. . .. The bank bags themselves were not required to make deposits at
Caroll County Trust Company.” (Emphasisadded.) On thisrecord, the undisputed
facts established that picking up the bags was amatter of convenience, not necessity,
for Brash Tygr and the Sonic Drive-In. Tyler’s accepting the unsolicited bags from
a bank employee was a“casual and incidental” aspect of apurely personal trip that
did not give that trip adual business purpose under Missouri law. Therefore, at the
time of the accident, Tyler was not acting “in the course of [Brash Tygr’ s| business’
as a matter of law, and Hudson is entitled to summary judgment on the coverage
issue.*

“Because of our resolution of this issue, we need not consider Hudson's
alternative contention that it was relieved of any liability by Brash Tygr'sfailureto
notify Hudson of the Millers' Second Amended Petition in the underlying action.

-10-



ITII. Defendants’ Cross Appeal -- Collateral Estoppel

Defendants cross appeal thedistrict court’ sdenial of their motion for summary
judgment, arguing that the doctrine of collateral estoppel bars Hudson from
“relitigating” the coverage issue after the state court ruled that Brash Tygr was
vicariously liableto the Millersfor Tyler Roush’snegligence. Thisisan alternative
argument in support of the district court’ s decision, an unnecessary cross-appeal that
“complicates briefing schedulesand the number and length of briefsin waysthat may
generate more confusion than enlightenment.” 15A Wright & Miller, Fed. Prac. &
Proc. 83904 at p. 205 (2d ed. 1991). Therefore, we dismissthe cross-appeal but will
consider the merits of defendants' alternative argument in support.

“Interpretation of aninsurance policy and application of collateral estoppel are
matters of statelaw.” Allstatens. Co. v. Blount, 491 F.3d 903, 908 (8th Cir. 2007).
Correctly citing the factors Missouri courts consider in applying collateral estoppel,
see James v. Paul, 49 SW.3d 678, 682-85 (Mo. banc 2001), the district court
concluded that Hudson was not in privity with any party in the underlying action
because, like theinsurer in James, “the Millers, Tyler Roush and Brash Tygr . . . had
an interest in shifting the obligation to pay damages onto Hudson.” That conclusion
was clearly correct. The court further concluded that “Hudson has not had any
opportunity, let alone afull and fair opportunity, to litigate coverageissues.” Under
Missouri law, the court explained, Hudson could not intervene in the underlying
action after Brash Tygr, its insured, rejected Hudson’'s offer to defend under a
reservation of rights. Thus, “[i]f defendants’ argumentswereto be accepted, it would
mean that the insurance company would have no forum in which to raise coverage
guestions. . . . Missouri caselaw isclear that collateral estoppel should not be applied
whereto do so would beinequitable.” We agree. When Hudson’ sinsured conceded
vicarious liability in exchange for the Millers’ agreement to seek recovery of the
collusivejudgment in alawsuit asserting bad faith by Hudson, it would beinequitable
to bar Hudson fromraising its coverage defensesin this declaratory judgment action,
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or in defense of an action by defendants against Hudson. See James, 49 SW.3d at
689; Cox v. Steck, 992 SW.2d 221, 224 (Mo. App. 1999).

Defendants argue that Hudson is barred by the rule that, in an action to
determine coverage, an insurer is bound by the judgment in the underlying action if
it had an opportunity to control that litigation but refused to do so. Thisrule doesnot
preclude the insurer from litigating coverage issues in a later lawsuit. See Drennen
v. Wren, 416 SW.2d 229, 234-36 (Mo. App. 1967); Cox, 992 SW.2d at 226.
Moreover, defendants cite no authority for their contention that the rule applieswhen
theinsurer, rather than wrongfully refusing to defend, hasits on-going defense under
areservation of rights terminated by the insured, who then enters into a § 537.065
settlement agreement and, acting in its conflicting self-interest, conspires with
plaintiffsin the underlying action to preclude the insurer from litigating its coverage
defenses. See James, 49 SW.3d at 689; Cox, 992 SW.2d at 225. At the critica
stages of the underlying action in this case, Hudson was deprived of its“opportunity
to control and manage” that litigation. Schmitz v. Great Am. Assur. Co., 337 SW.3d
700, 709 (Mo. banc 2011).

IV. Conclusion

In appea No. 13-1688, we conclude that Hudson is entitled to summary
judgment declaring that Commercial LinesMaster Policy No. HQSR020001 provides
no coveragefor theclaimsasserted in the underlying lawsuit because defendant Tyler
Roush was not acting in the course of defendant Brash Tygr’s business within the
meaning of the Policy’s Hired and Non-Owned Auto Liability endorsement.

We dismissthe appeal in No. 13-1742. We further conclude the district court

correctly ruled that defendants are not entitled to summary judgment on the basi s of
collateral estoppel and therefore affirm the court’s Order filed March 30, 2012.
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Thejudgment of thedistrict court isreversed, and the caseisremanded for the
entry of afinal judgment consistent with this opinion.

BYE, Circuit Judge, concurring in part and dissenting in part.

For all the reasons stated in Section Ill of the majority's opinion, | agree
Hudson is not collaterally estopped from litigating the coverage dispute at issue in
thiscase. SeeAllstatelns. Co. v. Blount, 491 F.3d 903, 908 (8th Cir. 2007) (applying
Missouri law and recognizing state court proceedings conducted pursuant toMo. Rev.
Stat. 8 537.065 did not deprive an insurer of itsright to be heard later on the question
of policy coverage). | also agree Missouri's dua purpose doctrine controls in
determining whether Tyler Roush was acting in the course of Brash Tygr's business
when he struck and severely injured a pedestrian while driving his mother's car.

| disagree, however, with the maority's application of the dual purpose
doctrineto the undisputed facts of thiscase. | thereforerespectfully dissent fromthe
decision to reverse the summary judgment granted to Brash Tygr on the coverage
issue.

Asthe mgority acknowledges, under Missouri‘'sdual purpose doctrine"[i]tis
enough that some one would have had to make the trip to carry out the business
mission." Corp v. Joplin Cement Co., 337 SW.2d 252, 255 (Mo. 1960). The
majority claims Brash Tygr submitted no evidence that some Sonic employee would
have had to make atrip to the bank for the deposit bagsif Tyler Roush had not done
so. Tothecontrary, thefact that Brash Tygr representatives periodically went to the
bank to retrieve the Sonic bank deposit bags was undisputed. Indeed, Hudson
specifically admitted that fact in the summary judgment proceedings.
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In its order granting summary judgment, the district court listed a number of
undisputed facts. One of the undisputed factsin thiscasewasthat "Brash Tygr, LLC,
used bank bags provided by Carroll County Trust Company to make depositsto Brash
Tygr, LLC'schecking account at Carroll County Trust Company." Addendum at 22.
A second undisputed fact was that "[o]n occasions before August 3, 2009, a
representative of Brash Tygr, LLC, periodically went to Carroll County Trust to
retrievethe Sonic bank deposit bags." 1d. Thedistrict court cited Hudson's Response
to Brash Tygr's Statement of Uncontroverted Factsin support of thesetwo undisputed
facts. Seeid.

In Brash Tygr's Statement of Uncontroverted Facts submitted in accordance
with Local Rule 56.1 of the Western District of Missouri,” Brash Tygr had averred
that "[p]rior to and including August 3, 2009, a representative of Brash Tygr, LLC,
periodically went to Carroll County Trust to retrieve the Sonic bank deposit bags."
Dist. Ct. Docket Entry No.13 at 24. In its response, Hudson specifically
acknowledged it was "uncontroverted that Brash Tygr, LLC . . . used bank bags
provided by Carroll County Trust Company to make depositsto Brash Tygr, LLC's
checking account at Carroll County Trust Company." Dist. Ct. Docket Entry No. 36

°Local Rule 56.1 provides as follows:

Suggestionsin opposition to amotion for summary judgment shall begin
with asection that containsaconciselisting of material factsasto which
the party contends a genuine issue exists. Each fact in dispute shall be
set forthinaseparate paragraph, shall refer specifically tothose portions
of the record upon which the opposing party relies, and, if applicable,
shall state the paragraph number in movant's listing of facts that is
disputed. All facts set forth in the statement of the movant shall be
deemed admitted for the purpose of summary judgment unless
specifically controverted by the opposing party.

W.D. Mo. R. 56.1(a) (emphasis added).
-14-



at 8. Hudson also acknowledged it was "[u]controverted that on occasions before
August 3, 2009, a representative of Brash Tygr, LLC, periodically went to Carroll
County Trust to retrieve the Sonic bank deposit bags." 1d.

Hudson therefore admitted bank deposit bags were used in the course of
Sonic's business, and someone from Sonic or Brash Tygr made periodic trips to the
bank to retrieve the bags. See W.D. Mo. R. 56.1(a); see aso Missouri Hous. Dev.
Comm'n v. Brice, 919 F.2d 1306, 1315 (8th Cir. 1990) ("[A]dmissions in the
pleadings are binding on the parties and may support summary judgment against the
party making such admissions."). Given Hudson's admission under Local Rule56.1,
the majority's reference to parts of the record it claims are inconsistent with the
admission are irrelevant. See Harris v. Interstate Brands Corp., 348 F.3d 761, 762
(8th Cir. 2003) (concluding adistrict court properly granted summary judgment based
onfactsdeemed admitted under Local Rule 56.1 of the Western District of Missouri);
see also Nw. Bank & Trust Co. v. First [1l. Nat'l. Bank, 354 F.3d 721, 725 (8th Cir.
2003) ("District courts are not obliged in our adversary system to scour the record
looking for factual disputes and may adopt local rules reasonably designed to
streamlinetheresol ution of summary judgment motions.") (quoting Waldridgev. Am.
Hoechst Corp., 24 F.3d 918, 922 (7th Cir. 1994)).

Moreover, no matter how many deposit bags Sonic may have had at its
disposal, the restaurant's undisputed use of the bags would necessitate a trip to the
bank at some point to retrieve them — the court cannot be positing that Sonic had a
limitless supply of deposit bags.

| therefore believe the majority's decision is inconsistent with Missouri's
application of the dua purpose doctrinein at least two respects. First, the majority
indicates Brash Tygr was required to submit evidence showing "some Sonic
employee or Brash Tygr Agent would have had to make aspecial trip to the bank for
deposit bagsif Tyler Roush had not brought them to his parents home." Anteat 10
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(emphasis added). Missouri law does not, however, require Brash Tygr to prove
retrieving the deposit bags required a "specia” trip. See Corp, 337 S.\W.2d at 255
("[I]tisnot necessary that . . . the businesstrip would have been taken anyway by this
particular employee at this particular time. It isenough that some one would have
had to make the trip to carry out the business mission.") Neither does Missouri law
require Brash Tygr to prove Tyler Roush himself had picked up the bags on previous
occasions. Rather, by acknowledging bank deposit bags were used in the course of
Brash Tygr's business, and that Brash Tygr representatives periodically went to the
bank to retrieve the deposit bags, Hudson necessarily admitted the trips to the bank
served abusinesspurpose. Asaconseguence, Tyler Roush'sparticular trip on August
3 fell squarely within Missouri's dual purpose doctrine.

Second, the majority relies upon George Roush's averment that "[t]he bank
bags themselves were not required to make deposits at Carroll County Trust
Company." Anteat 10 (quoting Roush's affidavit dated December 10, 2010).° This
point is irrelevant, because the fact that the bank bags were actually used in the
course of Brash Tygr'sbusinesswas undisputed. Our only inquiry should be whether
the August 9 trip served a dual purpose, given the undisputed fact that Brash Tygr

®The origin of Roush's December 2010 affidavit is dubious. It was created at
atime when an attorney hired by Hudson represented Brash Tygr in the underlying
Miller lawsuit (Brash Tygr subsequently hired a different attorney to negotiate the
settlement of the Miller lawsuit). Roush's statement appears to be based on a
deposition the Hudson-hired attorney took of abank representative a couple months
earlier, in which the attorney asked "Just out of curiosity, do your businessesthat do
business with you need abag to make anight deposit . . .?" The bank representative
responded "No. They can make it with an envelope or they could throw the cash in
there if they wanted to do that. | wouldn't do it, but." Deposition of Ben Polen,
App'x at 915.

| amnot at all surprised that afast food restaurant — open after regular banking
hours and receiving large amounts of cash during that time — customarily uses bank
deposit bagsto get cash safely to thebank. Infact, | would be surprised if afast food
restaurant did not follow such a practice.
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actually used bank deposit bags and made trips to the bank to retrieve the bagsin the
ordinary course of itsbusiness. By relying upon the fact that use of the bank deposit
bags was not required, the maority improperly focuses on the necessity of the
underlying business practice rather than the necessity of the trip. In other words, it
Is one thing to examine whether a particular trip has a necessary business purpose;
it is another thing entirely to question whether a particular business practice is
necessary.

| do not believe Missouri law supports the majority's approach. For example,
the mgority cites McMain v. J.J. Connor & Sons Construction Co., 85 SW.2d 43
(Mo. 1935), as one of the cases in support of its holding. In McMain, the Missouri
Supreme Court determined a trip taken by George McMain in the course of his
employment fell outsidethe dual purposedoctrine. Thebusinesspracticeat issuewas
McMain's preparation of semimonthly payroll summaries at his location in Sedalia,
Missouri, and subsequent submission of the summariesto the home officein Kansas
City, Missouri. Thecourt noted it was customary for McMain to mail the summaries,
but on at least one occasion McMain's wife had personally delivered a summary to
Kansas City, and the company president "guessed" McMain was authorized to
personally deliver the summaries rather than mail them. 85 SW.2d at 44.

During thetrip at issue, McMain decided to hand-deliver the summarieswhile
on apersonal trip to Kansas City rather than foll ow the customary practice of mailing
the summaries. The court determined the personal trip fell outside the dual purpose
doctrine because the normal business practice had been to mail the summariesrather
than personally deliver them, and thus McMain's duties "did not require him to
personaly deliver the summar[ies] to the Kansas City office Id. at 46.
Significantly, however, the court did not question the necessity of the underlying
business practice, that is, whether McMain's employer was required to prepare
summariesand transmit them from Sedaliato Kansas City. Tothecontrary, the court
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only examined McMain's trip to determine whether it had a necessary business
purpose.

Here, in contrast, the majority implicitly relies upon an examination of the
necessity of the underlying business practice — the use of bank deposit bags — to
concludeaparticular trip wasunnecessary. And the court does so despitethefact that
Hudson admitted the customary manner in which Brash Tygr conducted its business
was to use bank deposit bags, and to occasionally make trips to the bank to retrieve
the bags.

Section I1.C. of the mgjority's opinion is based on arecitation of facts directly
inconsistent with an undisputed fact admitted by Hudson. As a consequence, |
respectfully dissent from that portion of the maority's opinion and its decision to
reverse the summary judgment in favor of Brash Tygr on the issue of coverage.
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