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GREGCRY, Circuit Judge:

Capital Cty Real Estate, LLC (“Capital City”) initiated
this declaratory judgnent action in the District of Maryland,
seeking a declaration that Certain Underwiters at Lloyd s
London (“Underwiters”) were obligated to defend and indemify
Capital City against a negligence lawsuit filed in the Superior
Court for the District of Colunbia. The district court granted
summary judgnent in favor of the Underwiters, concluding that
it had no duty to defend or indemify Capital Cty. Because the
district court erred in granting summary judgnent to the

Underwiters, we vacate and remand.

l.

Central to this dispute is the common wall shared by the
structures located at 55 Bryant Street, NW Wshington, DC (“55
Bryant Street”) and 57 Bryant Street, NW Wshington, DC ("57
Bryant Street”). 55 Bryant Street was owned by Leon Yates
(“Yates”) and insured by The Standard Fire |Insurance Conpany
(“Standard Fire”). Capital Cty, a real estate devel opnent
conpany with its principal place of business in Wshington, DC,
was operating as the general contractor for the renovation of 57
Bryant Street in 2008 and 2009.

Capital Gty subcontracted the foundation, structural, and

underpinning work for the 57 Bryant Street renovations to
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Marquez Brick Wrk, Inc. (“Marquez”), a “corporation engaged in
t he business of concrete, bricks, blocks, and foundation work
with its principal place of business located in Maryland.” J.A
268. “The subcontract between Capital Cty and Mrquez Brick
required Marquez Brick to indemify Capital Gty for damages
caused by its [Marquez's] work and further required Marquez
Brick to maintain certain general |liability insurance nam ng
Capital Cty as an additional insured.” J.A 269. Accordingly,
on Novenber 17, 2008, the Underwiters issued an insurance
policy (the “Policy”) to Marquez, effective from Novenber 17,
2008, through Novenber 17, 2009. In Decenber 2008, the
Underwiters also issued an Endorsenent (the “Endorsenent”) to
the Policy listing Capital City as an additional insured party
on the Policy. As relevant to this case, the Endorsenent anends
the Policy to cover Capital City as an additional insured,

but only with respect to liability for . . . “property
damage” . . . caused in whole or in part by:

1. [Marquez’s] acts or om ssions; or

2. The acts or omssions of those acting on
[ Mar quez’ s] behal f;

in the performance of [Marquez’ s] ongoing operations
for [Capital Gty in Washington, D.C.].

J.A 109.
On June 9, 2009, during the course of Marquez’'s work on the
under pi nning of 57 Bryant Street, the common wall shared by 57

Bryant Street and 55 Bryant Street coll apsed. Capital City’s
3
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insurer sent a letter to the Underwiters notifying them of the

col | apse, and tendering to the Underwiters “all clains that are
being or will be asserted by M. Yates and/or others” as a
result of the incident. J.A 161. No response was received to
either the initial letter, or to several letters and emails
subsequently sent by counsel for Capital GCity.

On June 7, 2012, Standard Fire, as subrogee, filed suit
against 57 Bryant Street, NW Limted Partnership, Bryant St.,
LLC, and Capital Gty in the Superior Court for the D strict of
Col unbi a. Standard Fire alleges in its <conplaint (the
“underlying conplaint”) that Capital Gty applied for and
obtained from the District of Colunbia a building permt to
perform renovations at 57 Bryant Street. Standard Fire further
alleges that “[t]he plan submtted to the District of Colunbia
did not detail the excavation details or any plans for providing
any underpinning support or other support to the comon walls
and other structures of the premses.” J.A 80. The underlying
conplaint does not nention Marquez or explicitly seek any
damages for any of its acts or om ssions. Rather, the conplaint
attributes the June 9, 2009 coll apse and resulting damage to 55
Bryant Street to negligence on the part of the nanmed defendants.
J.A 81 (“The failure of the Defendants to properly excavate and
support the structure |ocated at 57 Bryant Street

constitutes negligence in that they failed to conply with the
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appl i cabl e standard of care whi |l e per form ng sai d
renovations.”). Standard Fire paid for the repairs per its
i nsurance policy with Yates, and requested $600,000 in damages,
plus attorney’s fees, costs, and interest.

Capital Cty responded in part by filing a third party
conpl ai nt agai nst both Marquez and its owner, Feliciano Marquez.
Capital City alleges that its contract with Mrquez requires
Marquez “to pay for defending and indemify [Capital City]
against all claims for liability that were a result of or
partially resulting from Marquez's breach of any term of the”
contract, and also requires “that if [Capital Cty] is sued and
the subject of the suit is [Marquez’'s] work or the direct or
indirect result of it, [Marquez] shall indemify [Capital City]
against all liabilities” and reinburse it for any danmages or
fees. J.A 89.

Thereafter, counsel for the Underwiters responded by email
and indicated that the tender of clains was under review. On
April 13, 2013, counsel for the Underwiters sent a letter to
counsel for Capital Cty denying coverage.

Capital City then filed this declaratory judgnent action on
May 10, 2013 against the Underwiters in the District of
Maryl and, seeking a declaration from the court that the
Underwiters have a duty to defend Capital City wunder the

Pol i cy. The parties filed cross-notions for sumrmary judgnent,
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and the district court ruled in favor of the Underwiters.

Capital Gty tinmely filed this appeal.

.
Qur review of a district court’s grant of summary | udgnment

is de novo. French v. Assurance Co. of Am, 448 F.3d 693, 700

(4th GCr. 2006). “Summary judgnment is appropriate when there is
no genuine issue of mterial fact and the noving party is
entitled to judgnment as a matter of law” 1d. Here, we apply
Maryl and | aw because the Policy was delivered in Miryland and

this diversity action was filed in the D strict of Maryland.

Klaxon Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496-97

(1941) (holding that a federal court exercising diversity
jurisdiction applies the choice of law principles of the state

where the federal court 1is located); Perini/Tonpkins Joint

Venture v. Ace Am 1Ins. Co., 738 F.3d 95, 100 (4th Cr. 2013)

(“I'n insurance contract disputes, Maryland follows the principle

of lex loci cont ract us, which applies the Jlaw of the

jurisdiction where the contract was nade. For choice of |aw
purposes, a contract is mde where ‘the last act is perforned
whi ch makes the agreenent a binding contract. Typically, this
is where the policy is delivered and the premuns paid.’'”

(citation omtted)).
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Capital Gty advances two argunents on appeal. First, it
contends that the district court erred in concluding that the
Underwiters would have a duty to defend only if the underlying
conplaint had alleged that Capital Cty was vicariously liable
for the actions of its subcontractor. Second, Capital City
argues that the district court should have made clear that, if
the Underwiters owe it a duty to defend, then Capital City is

entitled to recover expenses, including attorney’s fees.

[T,
In determ ning whether an insurer has a duty to defend under
an insurance policy, Maryland courts apply the follow ng test:

(1) what is the coverage and what are the defenses
under the ternms and requirenments of the insurance
policy? (2) do the allegations in the tort action
potentially bring the tort claim within the policy’s
cover age”? The first question focuses upon the
| anguage and requirenments of +the policy, and the
second question focuses on the allegations of the tort
suit. At tines these two questions involve separate
and distinct matters, and at other tines they are
intertw ned, perhaps involving an identical issue.

St. Paul Fire & Marine Ins. Co. v. Pryseski, 438 A 2d 282, 285

(Md. 1981). W address the two steps of the test in turn.
A
W first nust determne the scope of coverage under the
Policy's terns and conditions. Pryseski, 438 A 2d at 285. Wth

respect to interpretation of the Policy |anguage and terns, we
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note that, “[u]lnlike the majority of other states, Mryland does
not follow the rule that insurance policies are to be nost

strongly construed against the insurer.” Enpire Fire & Marine

Ins. Co. v. Liberty Mut. Ins. Co., 699 A 2d 482, 494 (M. 1997).

Rat her, Maryland law applies ordinary contract principles to
i nsurance contracts. Id. “Neverthel ess, wunder the general
principles of contract construction, if an insurance policy is
anbi guous, it wll be construed l|iberally in favor of the

insured and against the insurer as drafter of the instrunment.”

Id.
“I'f the policy's language is clear and unanbiguous, the
Court will assunme the parties neant what they said. As with any

cont ract ual di sput e, we start wth the relevant policy

provisions.” Perini/Tonpkins, 738 F.3d at 101 (quotation marks

and ellipsis omtted); see also Prince CGeorge’s Cnty. v. Loca

Gov't Ins. Trust, 879 A 2d 81, 88 (M. 2005) (“In interpreting

an insurance policy, as with any contract, the primary task of
the circuit court is to apply the terns of the policy itself.”).
As with other contracts, “we analyze the plain |anguage of [an
i nsurance] contract according words and phrases their ordinary
and accepted neanings as defined by what a reasonably prudent

lay person would wunderstand them to nean.” Kendal |l v.

Nationwide Ins. Co., 702 A 2d 767, 771 (Md. 1997). In so doing,

we read the Endorsenent and the Policy together as a single
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contract. Local Gov't Ins. Trust, 879 A 2d at 88 (“In general

the main insurance policy and an endorsenent constitute a single
i nsurance contract, and an effort should be nade to construe
t hem har noni ously.”). However, “[i1]f the endorsenent conflicts
with the main policy, the endorsenent controls.” Id.

Here, the relevant portion of the Policy is the Endorsenent
itself. The Endorsenent in this case is the form provided by
the Insurance Services Ofice, Inc. (“1SO) which “is the al nost

exclusive source of support services in this country for

[cormercial general liability] insurance.” Hartford Fire |Ins.

Co. v. California, 509 U S 764, 772 (1993). It “devel ops

standard policy forns and files or |odges themw th each State’s
i nsurance regul ators; nost [ commer ci al gener al [iability]
insurance witten in the United States is witten on these
forms.” 1d. The Endorsenent here, the CG 20 10 07 04 Form was
copyrighted by the 1SOin 2004. J.A 1009. It explicitly covers
Capital Gty as an additional insured for the 57 Bryant Street
renovation project, “but only wth respect to liability for
‘“property damage’ . . . caused in whole or in part by:
1. [Marquez’s] acts or onmissions; or 2. The acts or om ssions of
those acting on [ Marquez’ s] behalf.” J.A 109.
The WMaryland Court of Appeals has not construed the
Endorsenment | anguage presented in this case. However, the

| anguage is quite clear that coverage is provided for Capital

9
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City, as the additional insured, for “property damage

caused in whole or in part by” Marquez. The Fifth Crcuit has
construed the exact Endorsenent |anguage at issue here to nean
that an insurer has a duty to defend an additional insured “only
if the underlying pleadings allege that” the naned insured, “or
soneone acting on its behalf, proximtely caused” the injury or

damage. G lbane Bldg. Co. v. Admral Ins. Co., 664 F.3d 589,

598 (5th Cr. 2011). | nsurance |law comentators have also
exam ned the |anguage at issue and concluded that an additional
insured is covered where a naned insured is at |least partially

negl i gent . See, e.g., Scott C. Turner, Insurance Coverage of

Construction Disputes 8§ 42:4 (2015) (stating that when the “ISO

i ssued revised versions of its additional insured endorsenments”
in 2004, it “attenpt[ed] to narrow coverage for additional
i nsureds” such that “for there to be insurance for the
additional insured . . . the naned insured nust be negligent at
least in part”). We thus conclude that the plain |anguage of
t he Endorsenent provides for exactly what is says: coverage to
Capital Gty for property damage caused by Mrquez, either in
whol e or in part.

The Underwriters argue that the scope of coverage is
limted to Capital City's vicarious liability for Marquez's acts
or om ssions. However, there is no nmention of vicarious or

derivative liability in the Endorsenent. As the Tenth Circuit

10
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recogni zed in construing the |anguage of the predecessor to the
CG 20 10 07 04 Form “if the parties had intended coverage to be
limted to vicarious liability, |anguage clearly enbodying that

intention was avail able.” Mcl ntosh v. Scottsdale Ins. Co., 992

F.2d 251, 255 (10th G r. 1993) (original alterations omtted);

see also Am Enpire Surplus Lines Ins. Co. v. Crum & Forster

Specialty Ins. Co., No. Cv. H06-0004, 2006 W. 1441854, at *7

(S.D. Tex. My 23, 2006) (construing the 2004 CG 20 10 07 04
Form and remarking that “nothing in the ‘whole or in part’
sentence of the Endorsenent . . . expressly limts
additional insured coverage to derivative or vicarious clains.
The words ‘derivative’ and ‘vicarious’ are conspicuously
absent from the Endorsenent”). Turner has observed that “[n]any
insurers maintain that the coverage provided to additional
insured is Ilimted to the additional insured s vicarious
liability for the acts or omssions of the naned insured.”

Turner, Insurance Coverage of Construction D sputes 8§ 42:4. But

he rightly notes that “[wlhile it is true that the additiona
insured is covered for its vicarious liability stemmng fromthe
named insured’ s operations, the insurer’s attenpt to limt
coverage to that alone ignores the |anguage of the additiona
i nsured endorsenents.” 1d.

Utimately, it is the |anguage of the Endorsenent that nust

control. See Perini/Tonpkins, 738 F.3d at 101. Here, the

11
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| anguage of the Endorsenent plainly lacks the wvicarious
liability limtation that the Underwiters seek to inpose. Even
if we were to view the Endorsenent |anguage as anbi guous, we
would be obligated to construe that anbiguity against the

Underwiters, see Enpire Fire, 699 A 2d at 494, and to find that

the scope of the Endorsenent extends to property danage caused
by Marquez, either in whole or in part, regardless of whether
the underlying conplaint seeks to hold Capital Gty vicariously
liable for Marquez’s acts or om ssions.

B.

Havi ng determ ned the scope of the Endorsenent, the Court
turns to the second question presented by the Pryseski test,
namely whether the “allegations in the tort action potentially
bring the tort claimwithin the policy’'s coverage.” Pryseski ,
438 A 3d at 285. As the Maryland Court of Appeals has stated,
“to give effect to the duty to defend where the allegations,
even if groundless, present clainms both within and w thout the
policy coverage the rule in Maryland is that ‘the insurer still

must defend if there is a potentiality that the claim could be

covered by the policy.”” Continental Cas. Co. v. Bd. O Educ.,

489 A.2d 536, 542 (M. 1985) (quoting Brohawn v. Transanerica

Ins. Co., 347 A 2d 842, 850 (M. 1975)); see also Baltinobre Gas

& Elec. Co. v. Commercial Union Ins. Co., 688 A 2d 496, 505-06

(Md. C. Spec. App. 1997) (observing that the Maryland Court of

12
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Appeal s has held that “the duty to defend arises as long as the

plaintiff in a tort case alleges an ‘action that is potentially

covered by the policy, no matter how attenuated, frivolous, or

illogical that allegation may be.’” (quoting Sheets v. Brethren

Mit. Ins. Co., 679 A 2d 540, 543 (M. 1996)).

Maryl and courts generally look to the pleadings in the
underlying lawsuit to determ ne whether there is a potentiality

of coverage. Aetna Cas. & Sur. Co. v. Cochran, 651 A 2d 859

863 (M. 1995). Wiile the Maryland Court of Appeals has “held
that an insurer may not wuse extrinsic evidence to contest
coverage if the tort suit conplaint establishes a potentiality
of coverage,” it has set forth a different rule for an insured.
Id. at 863-64. Specifically, “where a potentiality of coverage
is uncertain fromthe allegations of a conplaint, any doubt mnust
be resolved in favor of the insured.” Id. Moreover, “an
insured may establish a potentiality of coverage under an
i nsurance policy through the use of extrinsic evidence.” 1d. at

866; see also Litz v. State Farm Fire & Cas. Co., 695 A 2d 566,

570 (M. 1997) (*“A potentiality of coverage is typically

established by the allegations in the tort plaintiff’s
conpl ai nt. Soneti mes, however, extrinsic evidence may also be
used to establish a potentiality of coverage. When extrinsic

evi dence, but not the allegations of the conplaint, establish a

potentiality of coverage, the insured may rely on evidence

13
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outside  of the conplaint.” (enphasi s added) (citations
omtted)). The Maryland Court of Appeals has noted that its
policy ensures that an insured “is not foreclosed from receiving
the defense to which [it] 1is entitled nerely because the
conpl ai nt fails to plead allegations that establish a
potentiality of coverage under the insurance policies.”
Cochran, 651 A 2d at 866. However, “an insured cannot assert a

frivolous defense nerely to establish a duty to defend on the

part of [its] insurer.” Id.
Here, the underlying conplaint is silent as to the
i nvol venent of Marquez. | ndeed, Marquez is not nanmed anywhere

in the conplaint. However, Capital Cty has filed a third party
conplaint against Marquez and its owner, and has introduced
extrinsic evidence that the collapse of the common wall between
55 Bryant Street and 57 Bryant Street was caused by Marquez.
Gven that Standard Fire's wunderlying conplaint alleges that
“[t]he failure of the Defendants to properly excavate and
support the structure located at 57 Bryant Street” constituted
negligence “in that they failed to conply with the applicable
standard of care while performng” the 57 Bryant Street
renovations, J.A 81, and given also that Marquez’s invol venent
in those renovations is undisputed, it cannot be said that the
conpl aint does not seek to hold the nanmed defendants |iable for

property damage “caused in whole or in part” by Marquez.

14
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Because the wunderlying conplaint does not nake clear that
Mar quez conducted the foundation, structural, and underpinning
work that led to the collapse of the common wall, Capital Cty
is entitled to rely on its extrinsic evidence to establish those
facts and to thereby establish a potentiality of coverage. I t
was error for the district court to concl ude otherw se.

The Underwriters urge us to follow the rule set forth in

the Maryland Court of Special Appeals case, Baltinore Gas, which

held that an insurer had no duty to defend where the plaintiffs
in the underlying tort lawsuit dismssed their clains against
all of the defendants except for the general contractor. 688

A .2d at 511. But nothing in the Baltinore Gas case contradicts

our holding here. In that case, the plaintiffs in the
underlying lawsuit sued a general contractor, a subcontractor,
and others for injuries suffered after the plaintiffs car fel

into an excavation pit. The court observed that the plaintiffs
in the underlying lawsuit “[u]ltimately . . . chose to pursue
their claim only against BCE[, the general contractor], on the
theory that BGE was solely responsible for the occurrence” at
issue in the case “because of its own negligence.” 1d. at 507
The tort plaintiffs thus “expressly redefined their theory of
BGE's liability.” Id. The court stated that “the tort

plaintiff's [sic] allegations are central to the determ nation

of coverage.” 1d. at 510 (original enphasis). It concluded:

15
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BCE cannot conpel [the insurer] to provide it wth a
defense based on clainms which, although at one tine
asserted by the [plaintiffs in the underlying
| awsuit], were no |onger asserted, because such clains
‘will not be generated at trial.’ The fact that the
plaintiffs never formally anended their conplaint to
restate the allegations so as to reflect their revised
theory of BGE's liability is of no nonent.

ld. at 511. But crucial to the court’s holding was that
di scovery showed that the general contractor - and not its
subcontractor — had the duty to fill the excavation pit into
which the plaintiffs’ car fell. Wiile it was undisputed that

t he subcontractor had been engaged to dig the pit, the evidence
al so showed that BCGE was responsible for filling the pit. 688
A.2d at 507-009. The plaintiffs chose to pursue their clains
only against BGE for its negligent failure to fulfill its duty,

| eading the Baltinore Gas court to conclude that the insurer no

| onger had a duty to defend.

By contrast, there is not such a clean delineation of which
actor owes which duty in this case, in part Dbecause the
underlying conplaint fails to even nmention Marquez. But the
underlying conplaint in this case does not affirmatively present

a claimthat falls outside the scope of the Policy.” Rather, it

It is for this reason that the Underwiters’ and the
district court’s reliance on GE. Tignall & Co., Inc. .
Reliance Nat’'l Ins. Co., 102 F. Supp. 2d 300 (D. M. 2000) is
m splaced. As an initial matter, to the extent that the Tignal
deci sion suggests that there is no potentiality of coverage
nmerely because the underlying |awsuit does not nention the naned
(Cont i nued)

16
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clearly seeks recovery for property danage that was “caused in
whole or in part” by the failure to use the appropriate standard
of care in performng the renovations. Al though Marquez is not
mentioned as performng the renovation work that |led to the
coll apse of the wall, Capital Cty, as the additional insured

is entitled to introduce Marquez’'s involvenent by way of
extrinsic evidence. Litz, 695 A 2d at 570. | ndeed, the

Maryl and Court of Appeals has stated that

insured, 102 F. Supp. 2d at 307, it incorrectly interprets
Maryl and | aw. See, e.g., Cochran, 651 A 2d at 866; Litz, 695

A.2d at 570. | ndeed, the Tignall court explicitly recognized
that “[e]xtrinsic evidence may be used by the insured to
establish the potentiality of coverage.” Tignall, 102 F. Supp

2d at 307. Second, we note that in holding that an underlying
tort plaintiff nust plead a case of vicarious liability, id.
the Tignall court was interpreting the predecessor to the CG 20
10 07 04 Form at issue in this case. As we held above, the
plain |anguage of the Endorsenent presented here does not
contenplate a restriction of coverage to clainms of vicarious
liability. Finally, we note that the underlying conplaint in
Tignall, unlike the underlying conplaint in this case, stated
that the plaintiff “avers that all of these damages were and are
due solely to the wongful and negligent acts and om ssions of
the Defendants.” Tignall, 102 F. Supp. 2d at 307. It is worth
noting that the allegations here are not framed to affirmatively
exclude the negligent acts or omssions of parties other than
the naned defendants. Even so, such allegations would not
necessarily resolve the question of potentiality of coverage
because, again, Maryland has refused to foreclose an insured
“from receiving the defense to which [it] is entitled nerely
because the conplaint fails to plead allegations that establish
a potentiality of coverage under the insurance policy.”
Cochran, 651 A 2d at 866, see also Litz, 695 A 2d at 570
(permtting an insured to introduce extrinsic evidence where a
conplaint lacks allegations to establish potentiality of
cover age) .

17
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[t]here is an inportant difference between the duty to
defend a lawsuit that affirmatively nakes a claimthat
falls outside of the coverage of the policy, and the

duty to defend a lawsuit that fails to allege the

el enents of a cause of action that if properly alleged

and proven would be within the coverage of policy.

Sheets, 679 A 2d at 544-45. And as noted above, Maryland |aw
rejects the notion that an insured would be “foreclosed from
receiving the defense to which [it] is entitled nerely because
the conplaint fails to plead allegations that establish a
potentiality of coverage under the insurance polic[y].”
Cochran, 651 A 2d at 866.

The Underwiters contend that Standard Fire seeks in the
underlying conplaint to recover damages only on the theory that
Capital Cty failed to submt appropriate construction plans to
the District of Colunbia. If the Underwriters were correct,

perhaps this would be a different case. However, the underlying

conplaint faults the named defendants for inproperly excavating

and supporting 57 Bryant Street and for failing “to conply with

the applicable standard of care while performng said

renovations.” J.A 81 (enphasis added). It is absurd to think

that such allegations rest solely on the submssion of
construction plans rather than additionally seeking damages for
negligence in actually conducting the —construction and
renovati on work. And again, it is undisputed that Marquez did

the foundation work during the course of the renovations. (']

18
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therefore find that there is a potentiality of coverage. The
Underwiters have a duty to defend Capital Gty in the

underlying tort |awsuit.

| V.

Capital City argues that the district court should have
made clear that, if the Underwiters owe it a duty to defend,
then Capital Gty is entitled to recover expenses, including
attorney’s fees. The district court did not address this issue
bel ow, and the Underwiters did not respond to Capital City's
expenses and fees argunents here. We decline to address the
gquestion on appeal, and instead will give the district court the

opportunity to resolve the issue in the first instance.

V.

For the foregoing reasons, we conclude that the scope of
coverage under the Endorsenent extends beyond acts or om ssions
of Marquez for which Capital Cty was vicariously I|iable. The
pl ain |anguage of the Endorsenent creates a duty to defend
Capital Gty where Capital City is being held liable for the
acts or omssions of Marquez. Moreover, we find that the
all egations in the underlying conplaint create a potentiality of
cover age. Accordingly, we vacate the district court’s order

granting summary judgnment to the Underwiters and remand this
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case for entry of summary judgnent in favor of Capital Gty and
a determ nation of whether Capital Cty is entitled to expenses
and attorney’s fees.

VACATED AND REMANDED W TH | NSTRUCTI ONS
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