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SAN JOBE, CALI FCRN A MAY 7, 2015
PROCEEDI NGS
(OOURT CONVENED AT 1:45 P.M)

THE CLERK  CALLI NG CASE 13- Ov-02390, JONES, ET AL,

VERSUS TRAVELERS CASUALTY | NSURANCE COMPANY CF AMER! CA.
| F THE PARTI ES WOULD PLEASE COME FCRWARD AND STATE THEI R
APPEARANCES FCR THE RECCRD,

M5. BRANCART: |' M ELI ZABETH BRANCART ON BEHALF CF
THE PLAI NTI FFS.

MR BRANCART: GOOD AFTERNOON  CHR'S BRANCART ON
BEHALF CF THE PLAI NTI FFS, WHO ARE PRESENT HERE TCDAY ON BEHALF
CF PROJECT SENTINEL AND MRS, JONES,

THE CORT:  CKAY.

MR PETERSON GOOD AFTERNOON, YOR HNCR ' M
ROB PETERSON, |' M WTH CARLSCN, CALLAD NE & PETERSON,
REPRESENTI NG TRAVELERS,

MR FRANKEL: GOCD MORN NG YOUR HONCR  ANDY FRANKEL
FROM S| MPSON,  THATCHER & BARTLETT | N NEW YCRK, ALSO ON BEHALF
CF TRAVELERS. AND VWE HAVE RACHEL O NEILL, ALSO ON BEHALF CF
TRAVELERS, | N THE AUDIENCE WTH US AS WELL.

THE CORT: ALL RGHT. WELCOMVE TO EVERYONE

DO YOU HAVE THE JONESES HERE?

M. BRANCART: MRS, JONES.

MR BRANCART: MRS, JONES.

THE GORT: ALL RG. VWELGOME TO MRS, JONES AND

UNI TED STATES COURT REPORTERS
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MRS, O NH LL, AND EVERYONE ELSE | S FROW

MB. BRANCART: PRQIECT SENTI NEL.

THE CORT: KAY. WA.COME TO EVERYONE TCDAY.

MR PETERSON THANK YQU

THE GOURT: LET' S START WTH D SPARATE TREATMENT.

WELL, LET ME FI RST ASK, THERE WERE SOME QUESTI ONS THAT |
HAD. | T SOUNDS LIKE MRS, JONES OCRRECTS HER APPLICATION TH S
IS WTH REGARD TO THE UDERWR TER NS, AND SHE CR A NALLY SAID
THERE WERE NO SECTI ON 8 TENANTS, AND THEN WTH N A DAY CR TVWD
SHE CORRECTED | T AND THEN SHE MAI LED THE CCRRECTED APPLI CATI ON
INTONS.
D D TRAVELERS ACTUALLY RECHE VE THAT CCRRECTED APPLI CATI ON?

THERE S NO EM DENCE O THAT I N THE RECCRD ONE WAY (R THE OTHER

MB. BRANCART: NQ THEY -- THERE S NO EMIDENCE I N THE
RECCRD THAT THEY RECHI VED | T, OTHER THAN MRS. JONES SAYI NG SHE
MAILED IT.

THE GOURT: CKAY. WHAT ABAJT NS, DO THEY SAY THEY
RECEI VED | T?

MB. BRANCART: THEY CLAIM THEY DI D NOT.

THE GORT: KAY. SO THEY NEVER RECH VED THE GHECK|
H THER?

MB. BRANCART: THEY RECH VED THE GEXK

THE GORT: CH | SEE  GKAY. BUT THEY' RE SAYI NG THE
GECKC DD NOT | NOLUDE AN AMENDED APPLI CATI ON?

MB. BRANCART: THAT' S WHAT THEY' RE SAYI NG

UNI TED STATES COURT REPORTERS
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THE CORT: ALL RCGHI. SO -- NON O\ OG- THE
EXPLANATI ONS THAT TRAVELERS @ VES FCR WHY THEY D D NOT RENEW
THE JONESES | S DELAY ON THE PART GF MRS. JONES | N RESPONDI NG TO
THEIR I NQU RY, AND THE RECCRD SEEMS TO SAY THAT TRAVELERS
CONTACTED THE UNDERWR TER FCR TRAVELERS, WHO WAS, | QUESS,
DEALING WTH THE QLAIM GF THE POTENTI AL SU T THAT HAD BEEN
FI LED, ASKED FCR THE NUMBER GF SECTI ON 8 TENANTS ON A FR DAY,
AND THEN THE FOLLON NG MONDAY, THREE DAYS LATER MRS, JONES
GAVE THE DATA TO THE TRAVELERS UNDERAR TER, BUT THE UNDERMAR TER
HAD ALREADY MADE THE DEQA SI OGN NOTI' TO RENEW BEFCRE RECEI VI NG THE
DATA FROM MRS.  JONES.

SO WHAT' S THE BASI S FCR THE DELAY, FCR THE NON- RENEWAL?

MR FRANKEL: THE DELAY FCR THE NON-RENEWAL? | TH NK
THERE S --

THE GOURT: FR DAY TO MONDAY DCESN T SCUND LI KE DELAY
TOME |IT SOUNNDS PRETTY GOCD.

MR FRANKEL: YEAH THERE WAS A SER ES -- NCGBQODY
D SPUTES THAT THE REAL REASON FCR THE -- ONE OF THE REASONS FCR
THE NON-RENEWAL | S BECAUSE THE PCLI CY WAS NOT' ELI A BLE UNDER
THE SUBSI DI ZED GOVERNMVENT AND PUBLI LY FUNDED | NELI G Bl LI TY
UNDER THE QU DELINES, SO | WANT TO JUST MAKE THAT CLEAR AT THE
QUTSET.

THERE WERE A STRING OG- E-NMAI LS BETWEEN MR NCEL AND THE
AGENT FROM N S, BECAUSE TRAVELERS DCESN T HAVE D RECT

COMIN CATIONS WTH THE INSURED, | TS DONE THROUGH THE ACENT.

UNI TED STATES COURT REPORTERS
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AND THE E- VA LS REFLECT THAT THE AGENT WAS HAMI NG DI FFl QULTY
GETTI NG | NFCRVATI ON FROM MRS, JONES ABQUT TH S I SSLE THERE
WERE CBIECTI ONS AND - -

THE GORT: |S TH S THE FR DAY THROUGH MONDAY?  WHEN
WAS THE REQUEST MADE?

MR FRANKEL: | -- | DONT -- | DON T KNONEXACTLY.
MY -- | THOUGHT | T WAS OVER ABOJT A WEEK TI ME PER CD, BUT |
G0ULD BE M STAKEN ABQUT THAT.

ITSNOT ACRTICAL PANT FCR QR MOTITQN BUT | T WAS A
COMBINATION CF -- | THNK MR NCEL, INHS DEPGCSI TION AND IN
HS EMALS THE CONCERN WAS NOT' SO MUCH THE DELAY, BUT THE
FACT THAT THE AGENT WAS ASKI NG FCR | NFCRVATI ON FROM THE | NSURED
AND THE INSURED WASN T PROVIDING | T AND WAS CBJECTING TO I T.

BUT AS| SAI D AT THE QUTSET, THAT WAS A REASON, BUT THE
PR NG PAL REASON WAS THAT THE PCLICY -- OR THE PCLI CY JUST
WASN T ELI G BLE UNDER THE QU DELI NES.

THE GORT:  CGKAY. WD YQU LI KE TO RESPOND TO THAT?
M5. BRANCART: WELL, YES.
IN D SCOVERY, |IT S CLEAR THAT THE ONLY REASON THAT THE
JONESES WERE CANCELLED WAS BECAUSE CF THE SECTION 8 PQLI CY.
THE CORT: UM HWM
MR BRANCART: AND THEY ATTEMPTED TO CET | NFCRVATI ON
FROM HER ON FR DAY AND SHE WAS UPSET ABQUT | T BECAUSE SHE - -
BUT SHE CALLED THEM BACK ON MONDAY AND GAVE THEM THE

I NFCRVATI ON

UNI TED STATES COURT REPORTERS
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THE CORT: UM HWM

M5. BRANCART: BUT BEFCRE THEN, | N THE MCRN NG
THEY' D ALREADY DEA DED TO CANCEL THE PQLI CY.

THE CORT: UM HWM

MR BRANCART: SO --

THE COURT: YQU RE SAYI NG DELAY IS A PRETEXT,
PRETEXTUAL - -

M5. BRANCART: WELL, | THNK IT S NOI' REALLY ONE CF
THE REAL REASONS. | MEAN YEAH I T S PRETEXT, BUT | DON T KNOW
HON HARD THEY' RE PUSH NG THAT.

THE COURT:  CKAY.

M5. BRANCART: AT LEAST FCR PURPCSES OF SUMVARY
JUDGVENT.

THE COURT: ALL RIGHT. LET ME ASK YQU, IS YOR
EVI DENCE CGF D SCR M NATCRY | NTENT ALL A RCUVBTANTI AL?

M5. BRANCART: VYES, BUT THERE S A LOT CF I T.

THE COURT: OKAY. SO TELL ME WHAT -- YQU HAVE THE
E-MAI LS THAT ARE I N YOUR CPPCHl TI ON

M5. BRANCART: VYES

THE COURT: YQU HAVE THE NONF-RENEWAL SAYING I T' S
BECAUSE CF SECTION 8 HOUSI NG WHAT ELSE?

M5. BRANCART: VYES

THE COURT: AM I M SSI NG ANYTH NG?

M5. BRANCART: VYES, YES

THE GOURT:  COKAY. WHAT ELSE AM| M SSI NG?

UNI TED STATES COURT REPORTERS
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MB. BRANCART: SO W HAVE THE EM DENCE CF THE PCLI CY
ITSELF, WHCH IS ABINARY PQLICY, |IT S TR GERED BY THE
PRESENCE CF SECTI ON 8 TENANTS, AND IF THERE S A PERSON -- |F A
LANDLCRD IS QUALI FI ED WTH NO SECTI ON 8 TENANTS, THEY WLL CGET
THE PCLI CY.

| F THEY HAVE ONE CR MCRE SECTI ON 8 TENANTS, THE SAME

LANDLCRD WOULD NOT' BE GETTI NG THE PCLI CY.

THE CORT: UM HWM

M5. BRANCART: AND WE HAVE EM DENCE THAT THE
PCPULATI ON CF PECPLE WHO ARE ON SECTI ON 8 | N SANTA GLARA COUNTY
AND CALI FORNL A |'S DI SPRCPCRTI ONATELY AFR CAN- AVERI CAN
D SPRCPCRTI ONATELY FEVALE, DI SPRCPCRTI ONATELY FEMALE WTH
CH LDREN, D SPRCPCRTI ONATELY ELDERLY, AND I N FACT, | N OTHER
PARTS CF THE GONTRY, I T S, LIKE 80, 90 PERCENT
AFR CAN- AMER CAN AND SI NALE WOMEN WTH CH LDREN

THE CORT: UM HWM

MB. BRANCART: AND WE ALSO HAVE EVI DENCE, BASED ON
THE SO0 AL SO ENCE RESEARCH, THAT THERE ARE STEREOTYPES THAT
ARE ASSCO ATED WTH SUBSI D ZED HOUSI NG THAT AMER CANS BELI EVE
THAT SUBSI D ZED HOUSI NG | S PREDCM NANTLY M NCR TY, THAT THERE S
A LOT GF NEGATI VE GHARACTER STICS, M S -- BEXQUSE ME -- NEGATI VE
GHARACTER ZATI ONS G- THE PECPLE WHO ARE USI NG SUBSI DI ZED
HOUSING THAT I T IS -- AND THOBE SAME NEGATI VE CHARACTER STI CS
ARE ASCR BED TO PECPLE WTH SUBSI D ZED HOUSI NG AND M NCRI TI ES

AND THAT THEY DON T TAKE CARE CF THEI R PRCPERTY, THEY DON T

UNI TED STATES COURT REPORTERS
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MAI NTAIN I T.

SO W HAVE THESE STEREOTYPES AND VE HAVE A PQLI CY BY
TRAVELERS, WH CH TRAVELERS ADM TS THEY DI D NOI, AT THE TI Mg,
HAVE ANY EVI DENCE THAT THEY GONSI DERED ANY KIND G- DATA
STUW ES, EMPI R CAL EM DENCE TO SUBSTANTI ATE MAKI NG PR VATE
LANDLCRDS WTH ONE CR MORE SECTI ON 8 TENANTS | NELI A BLE FCR
THEI R APARTMENT PAC,

SO G VEN THAT, WE ASKED, WELL, WHY DO YQU HAVE THE PCLI CY?

AND | N TRAVELERS SUBM SSI ONS ON SUMVARY JUDGVENT -- AND
TH S WAS ALSO | NFCRVATI ON THEY GAVE DUR NG DI SCOVERY -- THE R
30(B)(6) WTNESS, BRI AN KEARNEY, EXPLAINS, AD THS ISINHS,
I N PARAGRAPH 15 CF HS DECLARATION WVH CH | S AT THE DOCKET AT
156. HE SAYS, "THE APARTMENT PAC PCLI CY | S CGEARED TOMRD
VELL-RUN, WELL NAI NTAI NED PRCPERTI ES WTH FULL GOCOUPANCY BASED
ON FULL MARKET- BASED RENTALS. THAT IS NOI' TO SAY THAT ALL
SUBS O ZED, PUBLI C CR GOVERNMENT FUNDED COMPLEXES NECESSARI LY
I N\VCLVE LESS WELL- MAI NTAI NED PRCPERTI ES.  BUT SO LONG AS THERE
EXI STS A R SK THAT SOME PRCPERTIES IN TH S CATEGQCRY NAY PRESENT
H GER R UNKNOMN PRCPERTY CR LIABILITY RSKS, IT IS AN
I NAPPRCPR ATE EXPCBURE TO | NOLUDE I N A PQLI CY SUCH AS'
APARTMENT PAC

AND THEN HE GCES ON TO SAY THAT "LOMNER OCCUPANCY RATES,
LESS THAN MARKET- BASED RENTS, GOVERNMENTAL RESTR CTI ONS, CASH
FLON AND OTHER FACTGRS THAT MAY BE UN QUE TO SUBSI DI ZED,

PUBLI C CR GOVERNVENT FUNDED HOUSI NG CAN | MPACT THE QUALI TY CF

UNI TED STATES COURT REPORTERS
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THE ONMER S MAI NTENANCE OF THE PRCPERTY AND ABILITY TOMN M ZE
PRCPERTY LI ABI LI TY LOSSES. "

SO MAI NTENANCE AND THE FAI LURE TO HAVE MAILNTENANCE | S A
BIGISSLE FOR TRAVELERS IN IN -- AS A BASIS FCR | TS APARTMENT
PAC PQLI CY EXCLUSI ON

BUT THEN IN HS DEPCSI TION -- AND TH S IS AT THE DOCKET AT
173-3 -- MR KEARNEY ELABCRATED. HE SA D THAT TRAVELERS, WHEN
A LANDLCRD HAS NO SUBSI D ZED HOUSI NG AND THEY -- A PR VATE
LANDLCRD -- THAT TRAVELERS WLL INFER THAT IT IS A
VEELL- MAI NTAI NED PRCPERTY, AND | F THE LANDLCRD HAS A SECTICN 8
TENANT, THEY ARE NO LONGER ENTI TLED TO THAT PRESUMPTI ON

SO ALTHOUGH IN BOTH CASES TRAVELERS HAS THE SAME
I NFCRVATI ON. THEY BASE -- THEY LOK AT THE LANDLCRD WHO APPLI ES
FCR APARTMENT PAC AND THEY SAY, YQU KNOW HOW NANY YEARS HAVE
YQU BEEN | N BUSI NESS, HONVALD IS THE BU LD NG WHAT ARE THE
UPDATES, WHAT ARE YOUR LGSS | NFCRVATI AN, WHAT' S YOUR QOCUPANCY,
ALL THAT | NFCRVATI ON

WHEN THE LANDLCRD IS -- HAS NO SECTI ON 8 TENANTS, ALL THAT
| NFCRVATI ON TOETHER MEANS | T''S A WELL- MAI NTAI NED PRCPERTY.

IF THERE S A SECTION 8 TENANT, EVEN THOUGH THE LANDLCRD | S
ALSO G M NG THE SAME | NFCRVATI ON AND TRAVELERS HAS THE SAME
I NFCRVATI N, THE NUMBER CF YEARS | N BUSI NESS, THE | NSURANCE
LOSSES, ACE G- THE BU LD NG VACANCY RATE, IT S THE PRESENCE OF
THE SECTI ON 8 TENANT AND THE VOUGHER | S WHAT NAKES | T DI FFERENT

AND DI SQUALI FI ES THE PRCPERTY.

UNI TED STATES COURT REPORTERS
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SO IN ADD TI A\, TRAVELERS IS ALSO CONCERNED THAT
SECTI ON 8, A LANDLCRD WHO RENTS TO SECTI ON 8 TENANTS WLL HAVE
MCRE DI SABLED TENANTS, AND THEY DON T ASK THAT QUESTI ON CGF ANY
LANDLCRD WHO APPLI ES WHETHER THEY HAVE D SABLED TENANTS.

NOW THE --

THE COURT: |' M ACTUALLY GO NG TO | NTERRUPT YQU HERE
THANK YQU

M. BRANCART:  CKAY.

THE GOURT: LET ME ASK COUNSEL FCR TRAVELERS, YQU
AGREE THAT G ROUMSTANTI AL EVI DENCE WOULD BE SUFFIA ENT?  |' M
NOT ASKI NG YOU TO COMENT ON THE EMMDENCE IN TH S CASE, BUT
A RCUMSTANTI AL EVI DENCE CF DI SCRI M NATCRY | NTENT WOULD BE
SUFH A ENT, R GHT? THERE S NO REQU REMENT THAT YQU HAVE TO
HAVE ACTUAL --

MR FRANKEL: D RECT BV DENCE?

THE GORT: -- D RECT EVI DENCE?

MR FRANKEL: WE AGREE WTH THAT. WEN IT S
SUBSTANTIAL AND SPEQOFHC AND IT RSES -- AND I T PERM TS AN
I NFERENCE CF | NTENTI ONAL DI SCR M NATI Q\, R PRETEXT FCR
I NTENTI ONAL D SCR M NATION. THAT' S R GHT, QA ROUVBTANTI AL
EM DENCE, N SOVE CASES, CAN BE SUFFI QG ENT.

THE GORT: KAY. BUT YQU RE SAYING IN TH S CASE
IT S JUST TOO WEAK, I T'S | NSUFFI A ENT TO MEET THAT BURDEN?

MR FRANKEL: THERE ARE LOTS CF REASONS, NANY REASONS

VE DO SAY THAT, YES, YOUR HONCR

UNI TED STATES COURT REPORTERS
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THE CORT: KAY. LET ME ASK, THE SUPREME COURT' S
DEQ SI ON ON DI SPARATE | MPACT BEI NG A THECRY FOR A FEDERAL
A M WULD THAT | MPACT THE STATE GLAIM AT ALL?  CR NOI?

MR FRANKEL: | T DEPENDS ON -- | T DEPENDS REALLY ON
THE DEA S ON

THE CORT:  CKAY.

MR FRANKEL: | F D SPARATE | MPACT |S THROMN QUJT
ENTI RELY BY THE SUPREME OOURT, WE GCONCEDE THAT UNDER THE STATE
STATUTE, THEY DO RECOGN ZE A D SPARATE | MPACT THECRY UNDER THE
STATUTCRY LANGUAGE

THE GOURT:  CKAY.

MR FRANKEL: SO TO THAT EVENT, |IT WOULD NOT EFFECT

BUT ON THE OTHER HAND, THERE ARE LOTS OGF | SSUES KIND CGF IN
BETWEEN THOBE TWD YES CR NO SCENAR G5 WHERE THE STATE QOURTS,
EVEN THOUGH | T HAS D FFERENT STATUTCRY LANGQUAGE, BECAUSE THE
FEDERAL GOURTS, AT LEAST IN TITLE M| AND, IN SOV CASES, THE
FA R HOUSI NG ACT, LOK TO THE FEDERAL DEA SIONS | N TERVG GF HOWV
TO INTERPRET IT, THNGS LIKE YOQJ KNON THE EXTENT TO WA CH
CAUSATI ON | S RELEVANT, THE PR MA FAQ E CASE, THE BURDEN
SH FTING THEY LOXK TO FEDERAL COURTS FCR GUJ DANCE AND THEY
FOLLON THOBE DEA S ONS.

SOIT IS PGsSI BLE THAT THERE GOULD BE A S TUATI ON WHERE
THE SUPREME QOURT RLES -- | THNK I T'S ACTUALLY LI KELY THAT

THS M GHI' HAPPEN -- THAT THE SUPREME GOURT | S GO NG TO | SSUE

UNI TED STATES COURT REPORTERS
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DEQ SI ONS THAT AREN T NECESSAR LY BI NDING CR WLL | NVALI DATE
D SPARATE | MPACT, BUT WLL CERTAINLY | NFCRM THE WAY THAT
D SPARATE | MPACT WOULD BE APPLI ED UNDER El THER THE STATE OR
FEDERAL STATUTE

THE GOURT: DO YQU AGREE WTH THAT?

MB. BRANCART: TO SOME EXTENT. | D SAGREE, THOUXH
THAT CALI FCRN A JUDCGES CR GOURTS WOULD PRCBABLY NOT -- WOULD BE
THAT MUCH SWAYED BY A NEGATI VE SUPREME COURT RULI NG BECAUSE THE
D SPARATE | MPACT | S ACTUALLY WRI TTEN | NTO THE STATE LAW THAT
THAT S A METHOD GF PROCF.

THE CORT: UM HWM

M5. BRANCART: AND THERE S THE ADDI TI ONAL PART CF
FEHA, VWH CH | S GOVERNMENT CCDE 12955. 6, AND THAT EXPLI A TLY
STATES THAT FEHA HAS TO BE AS PROTECTI VE AS THE FAI R HOUSI NG
ACT, BUT IT CAN BE MORE PROTECTI VE

THE CORT: UM HWM

MB. BRANCART: SO | DON T SEE THE QOURTS | NTERPRETI NG
FEHA -- GO NG AGAI NST WHAT THE STATUTE SAYS TO INTERPRET I T IN
LINE WTH THE SUPREME QOOURT.

THE CORT: UM HWM

M5. BRANCART: AND IF THAT DD HAPPEN | THNK T
WOULD BE A LONG TI ME FROM NOWV

THE GOURT: CKAY. BUT DO YQU AGREE THAT THERE M GHT
BE | DON T KNOWV SOME TYPE GF BURDEN R OTHER -- |F NOT

OVERALL, WHETHER THE THECRY | TSELF IS AVA LABLE CR NOT, BUT

UNI TED STATES COURT REPORTERS
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THERE M GHT BE OTHER CONSEQUENCES IN HONVTH S, TH S THECRY,
EVEN UNDER STATE LAW WDOULD BE PRESENTED TO A JURY?

M5. BRANCART: WELL, FEHA ACTUALLY, | N THE DI SPARATE
| MPACT SECTION WHERE | T DEFINES I T, ACTUALLY STATES WHAT THE
BURDENS ARE

THE CORT:  CKAY.

MB. BRANCART: SO UNLIKE THE FAI R HOUSI NG ACT WHERE
ITI1SJUST UPINTHE AR AS CASE LAW OR NONVTHE HUD
REGULATI ON, CALI FCRN A STATE LAWSAYS TH S | S WHAT YOU MUST
PROVE, THS IS WHAT THE REBUTTAL | S.

SO YES, O COURSE ANY TI ME THE SUPREME COURT GOMES DOMN
WTH SOMETH NG THAT |S, YQU KNON IN AN AREA OF QML R GHTS
LAW HOUSING EMPLOYMENT, | MEAN | T HAS R PPLES

THE CORT: UMHWM BUT YOQU CAN T ENV SI ON ANYTH NG
NON THAT M GHT BE ALTERED BASED ON THE U. S, SUPREME COLRT
DEQ SI AN?

M5. BRANCART: | DON T TH NK THAT THERE WLL BE
ANYTH NG THAT' S MAJCRLY ALTERED UNLESS THE SUPREME COURT
UPHCLDS THE DI SPARATE | MPACT AND PUTS DOM A NEW TEST.

THE CORT: UM HWM

MB. BRANCART: | MEAN | SEE THAT MORE AS -- THAT
WOULD HAVE MORE EFFECT THAN | THNK GF THEM STR KING | T DOM

THE GORT: | SEE | SEE

D D YQU HAVE ANYTH NG SPEA FIC N M ND THAT YQU THOUGHT

M GHT BE ALTERED BASED ON THE U. S. SUPREME QOURT DEQG Sl ON?

UNI TED STATES COURT REPORTERS
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MR FRANKEL: YEAH | DD ACTUALLY. YQU KNOW THERE
WAS A DSAUSSION IN PARTI GULARLY | N JUDCE JONES GONAURR NG
CPINONIN THE FIFTH A RCU T BELONABOUT THE | MPCRTANCE AND THE
SI QN FI CANCE GF CAUSATI ON WEN -- I N TERVG GF WHEN A PARTY
ALLEGES DI SPARATE | MPACT. I T'S NOI' JUST NAKED STATI STI CS CR
STATI STI CAL DI SPAR TY THAT SUBJECTS SOMEBCDY TO POTENTI AL
LI ABI LI TY.

THE CORT:  YEAH

MR FRANKEL: THERE HAS TO BE -- THE PRACTI CES AT
| SSLE HAVE TO HAVE CAUSED THE DI SPARTY. OIHERWSE I T CPENS WP
A CAN CGF WRWS.

AND | WAS ACTUALLY AT THE SUPREME OCOURT ARGUMENT AND THERE
WAS SOME | NTERESTI NG DI ALGELE WTH THE SCLI A TCR GENERAL ON
TH S PO NI AND SOME CONCERN EXPRESSED BY THE SUPREME COURT
ABQUT HOW DI SPARATE | MPACT WOULD BE APPLI ED UNDER THE FACTS OF
TH S CASE, AND THAT' S AN | SSLE HERE AS VELL.

THE -- WE AGREE THAT THE FEHA STATUTE HAS SOME (ENERAL
LANGUAGE ABQUT SH FTI NG BURDEN, BUT | T DCESN T ADDRESS ALL CF
THCSE TYPES GF QUESTI ONS.

THE CORT: UM HWM

MR FRANKEL: AND SO THAT |S ONE SPEQ FI C EXAVPLE ON
THE NEED FCR CAUSATI AN, THE SPEAFI A TY CGF THE SHON NG THAT
WOULD BE REQU RED THAT' S NOI' ADDRESSED BY THE STATE STATUTES,
AND IT S A CLASS C KIND GF A QUESTI ON THAT THE STATE GCOURTS

WOULD TURN TO FEDERAL QOURTS FCR GJ DANCE
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THE GORT: DO YOQU HAVE A RESPONSE TO THAT?

MB. BRANCART: WELL, THAT WOULD BE | F THEY UPHELD I T,

THE GORT: | F THEY UPHELD --

MB. BRANCART: BECAUSE AT THS PAONT I TS A STATUTCRY
GONSTRUCTI ON OF WHETHER THE FAI R HOUSI NG ACT ALLOAS I T.

MR FRANKEL: | N THECRY, THE SUPREME COURT CAN STR KE
I T DOM, BUT STILL HAVE COMMENTARY ON THOBE SCRTS CF | SSUES,
AND THAT -- |IT S REALLY MORE OF A WE LL HAVE TOWAI T AND SEE
WHAT THEY SAY SI TUATI QN BUT THAT WAS ONE | SSLE THAT WAS
PRONCUNCED FRCM AUR PERSPECTI VE

THE GORT: |'D LIKE TO G VE YQU A RESPONSE TO
RESPOND TO THE REPLY, | WOULD SAY, ON THE QUESTI ON CF
| NTERFERENCE, WHETHER PLAI NTI FFS ARE ENGAGED I N A PROTECTED
ACTIM TY CR NOT.

MB. BRANCART: YES, YOUR HONCR UNDER THE -- THE
PRECEDENT INTHE NNTHAQRQUT IS, YES THEY ARE, BECAUSE

THAT' S UN TED STATES VERSUS HAYWARD, AND THAT SPEQ FI CALLY HELD

THAT A LANDLCRD RUNNLNG A MBI LE HOVE PARK WAS | NTERFERED W TH
WEN THE A TY ATTEMPTED TO MAKE I T MCRE D FFI QLT FOR H M TO
RENT TO FAM LI ES WTH CH LDREN

THE CORT: GO NG BACK TO THE D SPARATE | MPACT, WHAT
ABQUT TRAVELERS ARGUMENT THAT YQU HAVEN T SHOM THAT ANY
SPEQ FI C | NDIV DUAL WAS | MPACTED BY TRAVELERS PQLI CY?

MB. BRANCART: TH S IS WHAT | WOULD SAY, IS THAT I F

UNI TED STATES COURT REPORTERS
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YQU QD BACK TO THE STATUTE, THE FAI R HOUSI NG ACT STATUTE, IT
SAYS AN AGGR EVED PERSON CAN BRING A CLAIM AND AN AGGR EVED
PERSCN, IN TUR\ |'S DEFINED AS A PERSON WHO | S -- HAS BEEN
| NJURED CR BELI EVES THEY' RE ABOUT TO BE | NJURED BY A

DI SOR' M NATCRY HOUSI NG PRACTI CE.

AND THEN A DI SCR M NATCRY HOUSI NG PRACTI CE | S ONE OF THE
VAR OUS | TEMS THAT HAVE BEEN QUTLAVED | N THE FAI R HOUSI NG ACT
DUR NG THE REGULATI ONS, WA CH | NOLUDE DI FFERENT TREATMENT CR
NEGATI VE CONDI TI ONS | N | NSURANCE, PROPERTY | NSURANCE, | T
| NCLUDES | NTERFERENCE, | T | NCLUDES OTHERW SE MAKI NG UNAVAI LABLE
HOUSI NG

SO THE QUESTION -- THE QUESTION IS, THE FI RST QUESTICN I S,
DO WE HAVE SOMEQNE WHO S | NJURED HERE? YES. THE JONESES AND
PRQJECT SENTI NEL.

THE QUESTICN IS, |'S PLAINTI FFS PROCF CF DI SPARATE | MPACT
SUFFI O ENT TO SHON A DI SCR M NATCRY HOUSI NG PRACTI CE?  AND OLR
POSITION IS THAT IT IS, WE SHOWTHAT THE PCPULATI ON CF
SECTI ON 8 VOUCHER HOLDERS |'S DI SPROPORTI ONATELY MEMBERS CF
PROTECTED CLASSES,

WE ALSO -- TH S CASE | S ANALOOUS TO THE NEVELS CASE AND

THE ALLSTATE -- WADE VERSUS ALLSTATE THAT TALK ABOJT WHEN

LANDLCRDS HAVE THEI R | NSURANCE CANCELLED CR ARE REFUSED
I NSURANCE BECAUSE THEY' RE RENTI NG TO SOMEONE | N A PROTECTED
CGLASS, THAT THAT CREATES A STRONG D SI NCENTI VE FCR THEM TO WANT

TO GONTI NUE RENTI NG TO PECPLE
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SO THE FAI R HOUSI NG ACT PRECLUDES -- PRCH BI TS TH NGS THAT
HAVE A D SCR M NATCRY EFFECT, AND A D SCR M NATCRY EFFECT | S
SOMETH NG THAT ACTUALLY CR PREDI CTI VELY RESULTS IN
D SCR M NATI ON CR ACTI VELY CR -- ACTUALLY CR PRED CTI VELY
RESULTS I N A DI SPRCPCRTI ONATE NEGATI VE | MPACT ON PROTECTED
CLASSES.

VELL, SO WE HAVE THAT, YQU KNOW FUNDAMENTAL COMMON SENSE
TH NG THAT | F YOU TAKE AWAY THE | NSURANCE CF PECPLE, THAT THEY
HAVE A STRONG | NCENTI VE NOT' TO WANT TO GONTI NJE ENGAA NG | N THE
ACTIM TY THAT CAUSED THE CANCELLATI ON CF THEI R | NSURANCE,

RENTI NG TO PECPLE | N SECTI CN 8.

THE OTHER TH NG | S THAT TRAVELERS OM DOCUMENTS SHOWN THAT
THEY, AT TIMES, QGONDI TI ONED THE GONTI NUATI ON GF | NSURANCE CR
THE | SSUANCE OF PCLIA ES ON A LANDLCRD Bl THER REDUA NG CR
ELI M NATI NG SECTI ON 8 TENANTS, AND THAT THEY ALSO -- CR IN
O'HER CASES THAT THEY -- AS LONG AS THEY DODN T GET ANY MRE
SECTI ON 8 TENANTS, THEY WERE CKAY.

SO | TH NK THAT FACT IN | TSELF SHONS THAT THERE S A STRONG
I NFERENCE THAT SOMEONE WAS AFFECTED, AND THAT SOMEONE IN A
PROTECTED QLASS WAS AFFECTED.

BUT THE I SSLE | S, DCES TRAVELERS HAVE A RULE THAT ACTUALLY
CR PREDI CTI VELY RESULTS | N D SCR M NATI ON? - AND DD THAT RULE,
APPLI CATI ON G- THAT RWLE, HARM THE PLAINTI FFS I N TH S CASE?

SO YES, THEY HAVE A RUWLE THAT ACTUALLY PRED CTI VELY

RESULTS I N D SCR M NATI ON
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AND QR POSITION IS YQU DON T NEED TO SHONV A PERSON WHO
WAS DEN ED HOUSI NG I N CRDER TO SHON THAT THE RULE ACTUALLY R
PREDI CT1 VELY RESULTS | N DI SCR M NATI ON WHEN YQU RE APPLYING I T
TO THE TR GERED BY THE PRESENCE OF A ALASS (F PECPLE THAT ARE
D SPRCPCRTI ONATELY AFR CAN- AMER CAN,  FENVALE, FEVALES WTH
CH LDREN ELDERLY.
DCESN T THAT NMAKE SENSE?
THE CORT: SO THS IS WHAT | WOULD LIKE TODQ |'LL
A VE YAU A M NUTE TO RESPOND.
MR FRANKEL: CKAY.
THE GOURT: AND THEN |' D ACTUALLY LI KE TO RILE ON
YOUR SUMVARY JUDGMVENT MOTT ONS AND THEN |' D LI KE TO HAVE THE
CASE VMANAGEMENT OONFERENCE BEFCRE YOU LEAVE. CKAY?
QO AHEAD, PLEASE
MR FRANKEL: |INTERW CF -- YQU KNOW | TH NK
THERE S NO -- THERE S NO D SPUTE THAT DI SPARATE | MPACT REQU RES
A SUBSTANTI AL D SPRCOPCRTI ONATE | MPACT ON PROTECTED CLASSES.
THE WADE CASE, THE ALLSTATE CASE THAT M. BRANCART
REFERRED TQ THCOSE ARE MOTIONS TO DISM SS | N DI SPARATE
TREATMENT CASES. THEY DON T ADDRESS DI SPARATE | MPACT.
THE GOURT: DO YQU AGREE THEY CAN BE A PRED CTABLE
| MPACT? THERE DCESN T HAVE TO BE AN ACTUAL | MPACT?
MR FRANKEL: THERE CANT -- AS LONGAS IT S BASED ON
ACTUAL EVI DENCE AND NOT' d ROUMBTANTI AL EVI DENCE CR | NFERENCES.

THENNTHAQRAQUT IN BOTH GAMBLE AND THE PAAMER V. U S ARE
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VERY CLEAR THAT A SUBSTANTI AL DI SPARATE | MPACT CAN T BE PROVEN
THROUGH | NFERENCES.
AND THE | SSUE HERE, YOUR HONCR | S THAT --

THE GOURT: BUT THEY DO SAY I T CAN BE ACTUAL CR
PRED CTABLE AS FAR AS THE | MPACT, R GHI?

MR FRANKEL: THE | MPACT ON PROTECTED CQLASSES, R GHT.
ITDCESNT -- INOHER WRDS, AR PGS TION IS NOI' S| MPLY THE
FACT THAT THERE WAS NO ACTUAL | MPACT HERE, THAT D SPARATE
| MPACT NECESSAR LY HAS TO FALL.

ITISTRE THERE IS NOIMPACT HERE, AND | DON T TH NK
THERE S ANY CPPCsl TI ON TO THAT.

IT S ALSO TRUE THAT I N AN APPRCPRI ATE CASE WHERE A
PLAI NTI FF GOMES | N WTH EM DENCE THAT THERE S A PREDI CTABLE
I MPACT IN THE FUTURE, THEN THAT M GHT BE ENOUGH TO SURVI VE
SUMVARY JUDGVENT AND TO MAKE A D SPARATE | MPACT.

THEY HAVE NOT DONE THAT HERE, YOLR HONCR  THERE IS NO
EM DENCE THAT ANYTH NG THAT TRAVELERS O D, THERE S NO STUDY,
THERE S NO EXPERT REPCRT, THERE S NO EVI DENCE WHATSCEVER THAT
THE TRAVELERS UNDERWR TI NG GU DELI NES, (R ANYTH NG ELSE FCR
THAT MATTER WLL HAVE A -- WLL CAUSE ANY NUMBER CF TENANTS TO
NOTI' PARTI A PATE IN THE SECTION 8 PROGRAM TO -- AND, THEREFCRE,
WETHER EBEVEN | F THAT HAPPENED, WHETHER CR NOT' THAT -- YQU
KNON WHAT KI ND CGF EFFECT THAT WOULD HAVE.  THAT | S A THECRY
THAT 1S JUST NOI' SUPPCRTED.

AND ON SUMVARY JUDGMENT, THE PLAI NTI FF HAS AN CBLI GATI ON
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TO OVE FCRMRD WTH ADM SSI BLE EVI DENCE TO SHON THAT THERE S A
MATER AL | SSLE CGF FACT HERE, AND THERE S NOIT.

THE ONLY TH NG THAT WE HEARD IS THAT THS | S A THECRY AND
THAT YOU CAN MMAKE AN INFERENCE. IT IS -- THENNIHARQUT IS
CLEAR THAT YQU CANNOI BASE SUBSTANTI AL DI SPARATE | MPACT ON AN
| NFERENCE, PARTI QLARLY IN TH S CASE, YOR HONCR WHERE THE
I NFERENCE THAT WE RE TALKI NG ABQUJT, | T'S NOT A LO3J CAL, EASY TO
UNDERSTAND | NFERENCE THAT THEY' RE ASKI NG THE GOURT TO DRAW (R
THE JURY TO DRAW

ITSA-- THERES AWDE -- THERES A RVER A GAP, A HKCE
GAP BETWEEN THE UNAVAI LABI LI TY G | NSURANCE AND WHAT KIND CF
EFFECT THAT WOULD ULTI MATELY HAVE | N TERVB CF DI SCOURAGQ NG
PECPLE I N THE FUTURE FROM PARTI A PATI NG I N SECTI OGN 8 CR DA NG
EXACTLY WHAT THE JONESES DD,  YOUR HONCR

I T HAD NO | MPACT ON THE JONESES AND THERE' S NOTH NG I N THE
RECCRD TO SUEEST ONE VWAY (R THE OTHER - -

THE GOURT:  WELL, THEY LGST QJT ON Sl GN FI CANTLY
GHEAPER | NSURANCE.

MR FRANKEL: AND THAT' S R@GHI.  BUT THE FAI R HOUSI NG
ACT DCES NOI' GUARANTEE A LANDLCRD THE LEAST EXPENSI VE
I NSURANCE.

AND, AGAIN I N TERVB GF DI SPARATE | MPACT, I T S NOT | NJURY
TO THE LANDLCRDS. | T'S INJURY TO A PROTECTED GLASS, AND |
TH NK THAT' S A FUNDAMENTAL -- THE PLAINTI FF IS TRYI NG TO

CONFLATE THAT BY TALKI NG ABOJUT CASES LI KE WADE AND AN AGR EVED
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PERSON THAT DEALS WTH THE | SSUE GF STANDI NG

THERE' S NO D SPUTE THERE HAS TO BE A SUBSTANTI AL
D SPRCPCRTI ONATE | MPACT ON PROTECTED CLASSES, NOT' ON LANDLCRES.

AND THERE | S NO EM DENCE WHATSCEVER El THER AS TQ AS TO
EXI STING | NDM DUALS GF A PROTECTED LASS, (R | N THE FUTURE,
NONE WHATSCEVER AND THAT WAS THEI R BURDEN ON SUMVARY
JUDGMVENT.

THE CORT: ALL RGHI. | WOULD LI KE TO THANK YQU
BOTH FCR THE BR EFING AS WELL AS FCR THE ADDI TI ONAL
CLAR FI CATI ON TCDAY, BUT |'M GO NG TO RLE ON TRAVELERS MOT1 ON
FCR SUMVARY JUDGMVENT.

SO TRAVELERS HAS MOVED FCR SUMVARY JUDGVENT ON BOTH OF THE
PLAI NTI FFS CAUSES GF ACTION ON THE VAR QS THECR ES. THE
PARTI ES ARE | N AGREEMENT THAT THE FEDERAL AND STATE CAUSES CF
ACTI ON ARE | DENTI CAL AND, |F ANYTH NG THE FEHA CAUSE G- ACTI ON
MAY BE BROADER | N SOCPE THAN THE FEDERAL FHA CAUSE G ACTI ON

BUT LET' S QO THROUGH THE D FFERENT THECRES. THERE S THE
D SPARATE TREATMENT THECRY, THE DI SPARATE | MPACT THECRY, AND
THE | NTERFERENCE THECRY.

['LL FI RST SAY THAT, ON SUWARY JUDGMVENT, ALL EVI DENCE
MUST BE VI EWED | N THE LI GHT FAVCRABLE TO THE NON- MOVI NG PARTY
AND ALL FAVCRABLE | NFERENCES HAVE TO BE DRAWN | N THE NON- MOV NG
PARTY' S FAVCR BASED ON THE EM DENCE

SO WTH REGARD TO DI SPARATE TREATMENT, TRAVELERS ARGES

THAT PLAI NTI FFS ARE UNABLE TO PREVAIL ONTHS QAM (R TH S
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THECRY CF THEH R GLAI M5, BECAUSE THE PLAI NTI FFS ARE LANDLCRDS
AND NOT TENANTS AND, THEREFCRE, PLA NTI FFS ARE NOI' MEMBERS G-
THE PROTECTED -- CF ANY PROTECTED QLASS; SECOND, THE DEFENDANTS
ARGUE THAT PLAI NTI FFS HAVE NO EVI DENCE THAT TRAVELERS HAD ANY
D SCR M NATCRY | NTENT; AND, TH RD, THAT TRAVELERS HAD A
LEQ TI MATE, NON-DI SCR M NATCRY JUSTI FI CATION FCR | TS DEA S| ON
NOT' TO | NSURE PRCPERTY THAT HAS SECTI ON 8 TENANTS.

THE GOURT 1S GO NG TO ADDRESS EACH OF THESE THREE
ARGUMVENTS.

FIRST, THE NNTH QRCU T HELD I N SAN PEDRO HOTEL COMPANY

VERSUS A TY CF LG5 ANCELES, 159 F. 3D 470 AT 475, NNTH AQRQU T,

1998, THAT THE FAI R HOUSI NG ACT PROVI DES FCR A PR VATE LA M
FCR THCBE WHO ARE AGER EVED BY D SCR M NATCRY CONDUCT. TO HAVE
A A MUNDER TH S ACT, THE PLAINTI FF NEED NOT' ALLECE THAT HE
R SHE WAS AMICTIM G- D SCR M NATI ON AND NEED ONLY ALLEGE THAT
AS A RESULT GF THE DEFENDANT' S D SCR M NATCRY CONDUCT, THE
PLAI NTI FF HAS SUFFERED A D STI NCT AND PALPABLE | NJURY.

UNDER THE ACT, ANY PERSON HARMED BY DI SCRI M NATI QN
WHETHER R NOI' THE TARCET G- THE D SCR M NATI O\, CAN SUE TO
RECOVER FOR HS CR HER O | NJURY.

HERE PLAI NTI FFS MEET THAT DEFI N TI ON BECAUSE THEY ALLECE
THAT TRAVELERS NON-RENEWED THE PLAI NTI FFS | NSURANCE PCLI CY
SCALELY BECAUSE PLAI NTI FFS RENTED TO SECTI ON 8 TENANTS, AND I T
SOUNLCS LI KE THE PARTI ES DON T REALLY HAVE ANY DI SAGREEMENT THAT

THE REAL REASON (R THE REASON THAT TRAVELERS NON- RENEWED THE
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JONESES | NSURANCE PCLI CY WAS BECAUSE THE PLAI NTI FFS RENTED TO
SECTI ON 8 TENANTS.
SECOND, PLAI NTI FFS MAY ESTABLI SH A PR NA FAQ E CASE CF

D SPARATE TREATMENT BY El THER SATI SFYI NG THE MCDONNELL DOUAAS

FOUR- PART TEST CR BY PRCDUCO NG DI RECT CR A RCUMBTANTI AL

EVI DENCE DEMONSTRATI NG THAT A D SCR M NATCRY REASON MORE LI KELY

THAN NOT' MOTI VATED THE CHALLENGED DEQASION AAD FCR TH S |

AQTE THENNTH AQRAU T S 2008 DEA SION | N BUDN K VERSUS TOM

G- CAREFREE, 518 F. 3D 1109 AT 1114.

B THER WAY, ONCE A PR MA FAQ E CASE | S ESTABLI SHED,
SUMVARY JUDGMVENT FCR THE DEFENDANT WLL CRD NAR LY NOT' BE
APPRCPR ATE ON ANY GROUND RELATI NG TO THE MERI TS BECAUSE THE
CRUX G- ATITLEMI DSPUTE IS THE ELUSI VE FACTUAL QUESTI ON CF
| NTENTIONAL D SCR M NATIAQN, AND TH S QUOTATI ON | S FROM LOE V.

aTy & MONROMA 775 F.2D 998 AT 1009, NNTH QRQJ T, 1985.

TH S CASE CONTI NLES: MIREOVER, WHEN A PLAI NTl FF HAS
ESTABLI SHED A PR NA FAQ E | NFERENCE CF D SPARATE TREATMENT
THROUAH D RECT CR A ROUMBTANTI AL EM DENCE CGF D SCR M NATCRY
I NTENT, HE WLL NECESSAR LY HAVE RAI SED A (GENUJ NE | SSLE OF
MATER AL FACT WTH RESPECT TO THE LEQ TI MACY CR BONA FI DES CF
THE DEFENDANT' S ARTI QULATED REASON

HERE, PLAI NIl FFS HAVE PROVI DED SUFFI G ENT O ROUVBTANTI AL
EM DENCE CF TRAVELERS DI SCR M NATCRY | NTENT TO SURV VE A
MOTT ON FCR SUMVARY JUDGMENT.  SPEQ FI CALLY, PLA NTI FFS HAVE

PROVI DED EVI DENCE THAT NOTW THSTANDI NG TRAVELERS UNDERWR TI NG
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CR TER ON FCR ASSESSI NG R SK, THE PRESENCE CF A SINALE
SECTI ON 8 TENANT TRANSFCRVB AN APARTMENT FROM AN ACCEPTABLE
R SK TO AN UNACCEPTABLE R SK EVEN | F NOTH NG ELSE CHANGED.

TRAVELERS NON RENEVED THE JONESES PCLI CY BECAUSE ONE CF
THE JONESES  TENANTS WAS RECEI VI NG SECTI ON 8 SUBSI DI ES.

PLAI NTI FFS PO NT | N ADDI TI N TO THE TESTI MONY FROM
TRAVELERS 30(B) (6) DEPCNENT THAT TRAVELERS DI D NOT KNOW WY
TRAVELERS ADCPTED THE "NO SECTI CN 8" RULE AND THAT TRAVELERS
ADCPTED TH'S RULE WTHOUT ANY STUDY, DATA CR ANALYSI S.

TH S SAVE DEPCNENT SUGGESTED THAT SECTI ON 8 TENANTS,
QUOTE, "MAY HAVE A H G-ER PREPONDERANCE CF DI SABI LI TY CR
MOBI LI TY | SSUES, " UNQUOTE.

PLAI NTI FFS ALSO HAVE PROVI DED STATI STI CAL ANALYSI S CF
SECTI ON 8 TENANTS AND HOW THEY ARE DI SPROPCRTI ONATELY
MNCR TIES, SINGLE MOTHERS, ELDERLY, CR D SABLED

PLAI NTI FFS ALSO PROVI DED STATEMENTS FROM TRAVELERS
UNDERWR TERS | N APPLYI NG THE "NO SECTI ON 8" RULE, FURTHER
SUGGESTI NG THAT STEREOTYPES | NFCRVED TRAVELERS PRACTI CES AND
REFLECT THE UNDERSTANDI NG AND ATMOSPHERE | N W CH TRAVELERS
APPLI ES | TS RULE AGAI NST | NSUR NG PROPERTI ES HOUSI NG SECTI ON 8
TENANTS.

THESE FACTS, W GHED | N THE LI GHT MOST FAVCRABLE TO
PLAI NTI FFS, SUGGEST THAT TRAVELERS REFUSES TO PROVI DE COVERAGE
TO PROPERTY HOUSI NG SECTI ON 8 TENANTS BASED CN AN | NTENT TO

D SCR M NATE AGAI NST MEMBERS CF A PROTECTED QLASS.
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VWH LE TRAVELERS MAY D SPUTE THE CONCLUSI ONS DRAVW FROM
THESE FACTS, THE PRESENCE GF THS VERY DISPUTE | S ONE TH S
GOURT IS NOT PERM TTED TO RESCLVE ON SUMVARY JUDGVENT.

TO SURVI VE SUMARY JUDAQVENT ON THE | SSLE G- D SCR M NATCRY
| NTENT, THE PLA NTI FF NEED PROVE VERY LI TTLE EM DENCE TO RAl SE
A GENJ NE | SSLE CF FACT.  ANY | NDI CATI ON G D SCR M NATCRY
MOTl VE MAY SUFFI CE TO RAI SE A QUESTI ON THAT CAN O\LY BE
RESCLVED BY A FACT-FINDER AND THS |'S QUOTI NG FROM PAQ FI C

SHORES PRCPERTIES, LLC VERSUS THE A TY G- NEWPCRT BEACH 730

F. 3D 1142 AT 1159, AND THAT IS ANNHOGRAUT 2013 DEA SION
FINALLY, WH LE THE PREMI QUSLY STATED REASON ALONE | S
SUFFI G ENT TO DENY SUMVARY JUDGMENT, PLAI NTI FFS HAVE ALSO
PRESENTED SUFFI G ENT EVI DENCE TO REBUT TRAVELERS CONTENTI ON
THAT TRAVELERS DEQ SION NOT' TO | NSURE PRCPERTI ES THAT HOUSE
SECTI ON 8 TENANTS HAS LEQ TI MATE, NON- DI SCR M NATCRY
JUSTI FI CATIONS.  SEE ALSO LOME, 775 F. 2D AT 1009, HOLD NG THAT
A RCUVBTANTI AL EVI DENCE CGF DI SCR M NATCRY | NTENT WLL
NECESSARI LY RAI SE A GENU NE | SSUE GF MATER AL FACT W TH RESPECT
TO STATED BUSI NESS JUSTI FI CATI ON
I N THE | NSTANT CASE, THERE ARE SOME EXAMPLES.  Fl RST,
TRAVELERS GONTENDS THAT SECTI ON 8 TENANTS PROVI DE UN QUE R SKS
REGARDI NG PRCPERTY NAI NTENANCE, CASH FLONV AND RENTER S
I NSURANCE REQU REMENTS, AND THAT SECTI ON 8 TENANTS NAY HAVE A
H G-ER PREPONDERANCE G- DI SABI LI TY OR MBI LI TY | SSUES THAT

GOULD LEAD TO LI FE AND SAFETY GONCER\S.
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BUT TRAVELERS DCES NOTI' GOLLECT CR GONSI DER SI M LAR
I NFCRVATI ON REGARDI NG TENANTS WHO DO NOT' RECHI VE SECTI ON 8
SUBSI D ES AND | NSTEAD CATEGCR CALLY DEN ES -- DECLI NES, EXQUSE
ME, TO I NSURE PRCPERTI ES HOUSI NG SECTI ON 8 TENANTS, APPARENTLY
BASED ON STEREOTYPES ATTACGHED TO TH S DEMOERAPH C

MOREOVER, PLAI NTI FFS EXPERTS HAVE CPI NED THAT THERE ARE
NO RECOGN ZED R SK D FFERENCES | N THE ECONOM C SECTCR BETWEEN
PR VATE LANDLCRDS WTH SECTI ON 8 TENANTS AND PR VATE LANDLCRDS
WTHQUT ANY SUCH TENANTS.

BECAUSE TH S ISSLE | S D SPUTED, PLAI NTI FFS ARE ENTI TLED TO
HAVE A JURY DEQ DE TH S | SSUE, NOT THE COURT ON SUMVARY
JUDGMVENT.

SO M EWNG THE EM DENCE I N LI GHT MOBT FAVCRABLE TO THE
PLAI NTI FFS, PLAI NTI FFS HAVE PRESENTED SUFFI G ENT EVI DENCE TO
ESTABLI SH GENU NE | SSUES G- MATER AL FACT AS TO D SCR M NATCRY
I NTENT AND TO TRAVELERS ALLEGED LEQ TI MATE, NON- DI SCR M NATCRY
JUSTI H CATIONS.  THJUS, THESE | SSUES WLL QO TO THE JURY ON
PLAI NTI FFS QLA M FCR DI SPARATE TREATMENT, AND TRAVELERS
MOTT ON FCR SUMVARY JUDGQVENT ON PLAI NTI FFS DI SPARATE TREATMENT
THECR ES FCR FEDERAL AND STATE FAI R HOUSI NG LAWM QLATIONS |'S
DEN ED.

LET' S GO TO THE | NTERFERENCE THECRY CF THE FHA AND FEHA
CAUSES G- ACTI ON

TRAVELERS MOVED FCR SUMVARY JUDGMENT ON THE | NTERFERENCE

THECRY OF PLAINTI FFS QGLAIM5 ON THE GROUNDS THAT PLAI NTI FFS

UNI TED STATES COURT REPORTERS
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CANNOT ESTABLI SH THAT TRAVELERS ACTED WTH A D SCR M NATCRY
INTENT. AS | HAVE ALREADY STATED WTH REGARD TO THE DI SPARATE
TREATMENT THECRY FCR PLAI NTI FFS CAUSES G ACTION. THE GOURT
CONCLUDES THAT PLAI NTI FFS HAVE PROVI DED SUFFI A ENT EM DENCE ON
TH S | SSUE TO W THSTAND SUMVARY  JUDGMVENT.

INITS REPLY BR EF, TRAVELERS ALSO ARGUED FCR THE H RST
TI ME THAT PLAI NTI FFS ARE NOT ENGAGED I N A PROTECTED ACTIM TY
UNDER THE FAI R HOUSI NG ACT AND THAT, THEREFCRE, PLAI NTl FFS
CANNOT PREVAI L ON THEI R | NTERFERENCE QLA M

NON NCRVALLY THE GOURT WOULD NOT' GONSI DER AN | SSLE THAT' S
RAI SED FOR THE FIRST TIME I N A REPLY BR EF, BUT NONETHELESS, |
WLL CGONSIDER TH S ARGUMENT IN TH S | NSTANCE

UNDER BROMW V. A TY GF TUCSON A 2003 NNTH A RQU T CASE,

336 F. 3D 1181 AT 1191 THROUCH 1192, THE ELEMENTS CF AN
| NTERFERENCE LA M ARE THAT THE PLAI NTI FFS WERE ENGAGED IN A
PROTECTED ACTIM TY, THAT PLA NIl FFS SUFFERED AN ADVERSE ACTI ON
AND THAT THERE WAS A CAUSAL LI NK BETWEEN THE TWD

TRAVELERS CONTENDS, BY A TING A TENTH A ROU T CASE, THAT
PLAI NTI FFS  ACTIM TY CGF RENTI NG TO PROTECTED CGLASSES |S NOT' A
PROTECTED ACTIM TY UNDER THE FHA

TH S GOURT HAS GONSI DERED THE CGONFLI CTI NG AUTHCR Tl ES
PROVI DED BY THE PARTI ES AND | S PERSUADED BY THE NNTH A RQU T
AUTHCR TY PROVI DED BY THE PLAINTI FFS ON TH S | SSLE

SPEQ FI CALLY, THE N NTH G ROU T HAS BROADLY APPLI ED

| NTERFERENCE LA M5 UNDER THE FHA TO REACH ALL PRACTI CES VA CH

UNI TED STATES COURT REPORTERS
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HAVE THE EFFECT CF | NTERFER NG WTH THE EXERA SE CF R GHTS

UNDER FEDERAL FAI R HOUSI NG LAWS.  WALKER VERSUS A TY G-

LAKEWDCD, 272 F. 3D 1114 AT 1128 THROUGH 1129. THAT' S A 2001
NNTH QRAQU T DEQA SI ON

IN THE | NSTANT CASE, THE PLAI NTl FFS ALLEGE THAT TRAVELERS
| NTERFERED WTH PLAI NTI FFS  ABI LI TY TO PROVI DE HOUSI NG FCR
SECTI ON 8 TENANTS WHEN TRAVELERS NON- RENEWED THE JONESES
I NSURANCE.

O'HER D STR CT QOURTS WTH N THE A ROU T HAVE HELD THAT
SIM LAR LAl M5 PASS AS M ABLE | NTERFERENCE LAl M5 UNDER

SECTI ON 3617, FOR EXAMPLE, NEVELS VERSUS WESTERN WRLD

I NSURANCE GOWMPANY, 359 F. SUPP. 2D 1110 AT 1122 THROUGH 1123, A

VESTERN DI STR CT GF WASH NGITON CASE FROM 2004. | T | NVQLVED AN
ALLEGED | NTERFERENCE WTH PLAINTI FF' S ABI LI TY TO PROVI DE
HOUSI NG FOR MENTALLY DI SABLED | NDI VI DUALS BASED ON DEFENDANT' S
THREATS TO CANCEL THE PLAI NTI FF' S | NSURANCE PCLI A ES.

SO THE COURT DEN ES TRAVELERS MOl ON FCR SUMVARY  JUDGVENT
ON THE PLAI NTI FFS | NTERFERENCE THECRY FCR THEI R FHA AND FEHA
CAUSES G- ACTI ON

SO THE FI NAL THECRY | S D SPARATE | MPACT. TRAVELERS ARGES
THAT PLAI NTI FFS ARE UNABLE TO PREVAI L ON THEI R D SPARATE | MPACT
CLA M BECAUSE THE FHA AND FEHA DO NOTT SUPPCRT D SPARATE | MPACT
LI ABI LI TY; PLA NTI FFS HAVE NO EVl DENCE GF ANY | MPACT ON ANYONE
TRAVELERS HAS A LEQ TI MATE, NON-DI SCR M NATCRY JUSTI H CATI ON

FCR I'TS DEA ST ON NOT' TO | NSURE PRCPERTI ES HOUSI NG SECTI ON 7

UNI TED STATES COURT REPORTERS
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TENANTS; AND PLAINTI FFS  QLAI M5 ARE BARRED BY THE
MOCARRAN- FERGUSON ACT.

THE COURT WLL ADDRESS EACH COF THESE I N TURN

FIRST, THE NNTH QRAQU T HAS HELD THAT THE FHA GOULD
SUPPCRT D SPARATE | MPACT LI ABILITY. SEE PFAFF, P-F-A-FF,

VERSUS U ' S. DEPARTMENT CF HOUSI NG AND URBAN DEVELCPMENT,

88 F. 3D 739 AT 745 THROUGH 746, NNTH A RQU T, 1996. SEE ALSO

Q0 GJ-Q VERSUS FARMERS (ROP | NOCRPCRATED, 600 F. 3D 1205 AT

1207 THROUGH 1208, A 2010 NNTH A RAU T DEA ST ON

UNLESS THE SUPREME QOURT RULES OTHERW SE | N TEXAS

DEPARTMENT GF HOUSI NG AND COMWUN TY AFFAI RS VERSUS | NCLUSI VE

GCOMMIN Tl ES PROJIECT, WH CH WAS ARGUED ON JANUARY 21 CF 2015,

THS CORT WLL FALLONTHE NNTH QRQU T'S GJ DANCE | N PFAFF
AND QJQ

TRAVELERS ALSO ARGUES THAT BECAUSE OCOURTS HAVE REPEATEDLY
REFUSED TO ALLON CLAI M UNDER THE FHA R FEHA FCR A LANDLCRD S
REFUSAL TO RENT TO SECTI ON 8 TENANTS, TH S OOURT SHOULD
SIM LARLY REFUSE TO ALLON CLAI M5 AGAI NST | NSURERS FOR FAI LURE
TO | NSURE PRCOPERTI ES HOUSI NG SECTI ON 8 TENANTS.

TRAVELERS, HONEVER O TES NO CASES WHERE A COURT HAS HELD
THAT LANDLORDS AND | NSURERS ARE SIM LARLY S| TUATED UNDER
SECTION 8, AND THE GOURT | S PERSUADED BY PLAI NTI FFS  ARGUMENTS
THAT THE CASES d TED BY TRAVELERS ARE D STI NCT FCR THE REASONS
STATED I N PLAI NTlI FFS  CPPCHl TI ON

SECOND, TRAVELERS CONTENDS THAT PLAI NTI FFS LACK ANY

UNI TED STATES COURT REPORTERS
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EVI DENCE THAT ANYONE WAS | MPACTED BY TRAVELERS REFUSAL TO
I NSURE PRCPERTI ES HOUSI NG SECTI ON 8 TENANTS, BUT A PLAI NTI FF
MEETS | TS BURDEN GF PROCF TO PROVE DI SPARATE | MPACT | F THE
DEFENDANT S GONDUCT ACTUALLY CR PREDI CTABLY RESWLTED I N
D SCR M NATION AND THAT IS A TI NG FRCM PFAFF, 88 F. 3D AT 745.
VALI D STATI STI CAL EM DENCE | S ADM SSI BLE FCR TH S PURPCBE
ALSO A TI NG PFAFF, 88 F. 3D AT 746.
PLAI NTI FFS SUBM TTED DR BRADFCRD S REPCRTS WA CH PROVI CE
EVI DENCE THAT TRAVELERS "NO SECTI ON 8" RULE HAS A
STATI STI CALLY Sl GN FI CANT DI SPARATE | MPACT ON THE BASI S CF
RACE, SEX ACE, AND FAMLIAL STATUS. TH S BEVI DENCE, GOMBI NED
WTH THE EMI DENCE THAT TRAVELERS NON- RENEWED PLAI NTI FFS AND
OHER LANDLCRDS FCR RENTI NG TO SECTI ON 8, TENANTS PROV DES
SUFFI O ENT EM DENCE, WAEN VI EWED MCST FAVCRABLY TO THE
PLAI NTI FFS, THAT TRAVELERS CONDUCT PRED CTABLY FALLS MCRE
HEAVI LY ON PROTECTED GLASSES AND RESULTS | N DI SCR M NATI ON

HERE, UNLIKE N GAMBLE VERSUS A TY G- ESCONDI DQ 104 F. 3D

300, NNTHARQU T, 1997, PLA NIl FFS HAVE PRESENTED EVI DENCE
PURPCRTELCLY ESTABLI SH NG A CCRRELATI ON BETWEEN MEMBERS CF
PROTECTED QLASSES AND SECTI ON 8 TENANTS.

TRAVELERS NAY GHALLENGE THE STATI STI CAL EVI DENCE AND
DR BRADFCRD S CPIN ONS, MNAY CROSS- EXAM NATI ON DR BRADFCRD AT
TR AL, BUT THE COURT NONETHELESS DETERM NES THAT PLAI NTI FFS
HAVE PROVI DED SUFFI A ENT EM DENCE TO PRECLUDE SUMVARY JUDGVENT

ON THE | SSUE GF | MPACT AND CAUSATI ON

UNI TED STATES COURT REPORTERS
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TH RD, AS STATED EARLI ER | N GONNECTI ON W TH PLAI NTI FFS
D SPARATE TREATMENT CLAI M PLAI NTI FFS HAVE PROVI DED SUFFI A ENT
EVI DENCE THAT, WHEN VI EWED | N PLAI NTI FFS FAVOR  PRESENTS A
FACTUAL QUESTI ON FCR THE TR ER CGF FACT AS TO WHETHER TRAVELERS
HAS LEQ TI MATE, NON- DI SCR M NATCRY JUSTI FI CATI ONS.

FOURTH TRAVELERS CONTENDS THAT D SPARATE | MPACT LI ABI LI TY
UNDER THE FHA WOULD | MPAl R CR SUPERSEDE CALI FCRN A | NSURANCE
LAVS | N VI QLATI ON GF THE MOCARRAN- FERGUSON ACT.  THAT ACT
PROVI DES THAT NO ACT OF GONGRESS SHALL BE QONSTRUED TO
| N\VALI DATE, | MPAIR R SUPERSEDE ANY LAWENACTED BY ANY STATE
FOR THE PURPCEE OF REGULATI NG THE BUSI NESS CF | NSURANCE, UNLESS
SUCH ACT SPEQ FI CALLY RELATES TO THE BUSI NESS CF | NSURANCE, 15
UN TED STATES CCDE SECTI CN 1012(B).

THE FAIR HOUSI NG ACT 1S SUBJECT TO REVERSE PREEMPTI ON
UNDER THE MOCARRAN- FERAUSON ACT.  SEE QJQ 600 F. 3D AT 1209.

THE DETERM NATI VE ISSLE |S, THUS, WHETHER CALI FCRN A LAW
PERM TS | NSURANCE COMPAN ES TO QONSI DER THE RECHI PT GF BENEFI TS
UNDER SECTION 8 | N DETERM N NG WHETHER TO CFFER | NSURANCE, EVEN
IF THE DEN AL CF | NSURANCE TO SECTI ON 8 HOUSI NG HAS A DI SPARATE
| MPACT ON A PROTECTED CGLASS, d TING QJO AGAIN AT 1209 THROUGH
1210.

THE GOURT | S NOI' PERSUADED THAT CALI FORN A LAWWOULD ALLONV
SUCH PRACTI CE AND | NSTEAD HOLDS THAT THE FAI R HOUSI NG ACT
COMPLEMENTS CALI FCRNLA LAWIN TH S REGARD FCR THE REASONS

STATED BY PLAINTI FFS  GPPCSI TI ON ON PACE 29. SEE ALSO NEVELS,

UNI TED STATES COURT REPORTERS
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359 F. SUPP. 2D AT 1123, HODING A SIM LAR APPLI CATI ON G- THE FHA
I N WASH NGTON WOULD ADVANCE WASH NGTON S PRCH BI TI ON ON
D SCR M NATI N

SO THE COURT ALSO DEN ES TRAVELERS MOTI ON FCR SUMVARY
JUDGMVMENT ON PLAI NTI FFS D SPARATE | MPACT THECRY.

SO TRAVELERS MOTI ON FOR SUMVARY JUDGMENT IN WHOLE | S
DEN ED.

LET ME MOVE ON TO THE MOTI ON TO STR KE

TRAVELERS FI LED, IN CONJUNCTI ON WTH I TS REPLY | N SUPPCRT
CF I TS MOIT ON FCR SUMVARY JUDGMVENT, A MOTI ON TO STR KE
PLAI NTI FFS EXPERT REPCRTS PROVI DED BY MESSRS. M (DCR
BRADFCRD, AND SCHWARCZ.  TRAVELERS QONTENDS THAT THE REBUTTAL
REPCRTS PROVI DE NEW THECR ES AND THAT PCRTI ONS OF THESE REPCRTS
OONTAI N LEGAL GONCLUSI ONS.

THE GOURT DENES THS MOTITON THE REBUTTAL REPCRTS WERE
TI MELY SUBM TTED BY THE DEADLI NE TO FI LE REBUTTAL REPCRTS AND
ARE RESPONS| VE TO THE CPEN NG REPCRTS SUBM TTED BY TRAVELERS
EXPERTS, HARRI NGTON AND PAI NTER

TRAVELERS MOTI ON TO STR KE PCRTI ONS GF THESE REPCRTS FCR
OONTAI N NG LEGAL GONCLUSI ONS | S DEN ED WTHOUT PREJWDI CE

I F YQU ABSCLUTELY FEEL I T'S APPRCPR ATE, YOU CAN RERAI SE
ANY SUCH CBIECTI ONS AT TR AL.

SO THE MOTION TO STR KE IS ALSO DEN ED.

CKAY. SOWERE QNG TOTRAL INTHS CASE

LET ME ASK YOQU WHAT' S THE STATUS CF YOUR PR VATE

UNI TED STATES COURT REPORTERS
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MED! ATI ON EFFCRTS? DO YQU HAVE A MEDI ATCR | DENTI FH ED? DO YQU
HAVE A DATE FCR YOUR SESS QN?

MR BRANCART: QOCD AFTERNCON YOUR HONCR
GRS BRANCART FCR THE PLAI NTI FFS.

VE HAVE WIRKED VERY DI LI GENTLY TO | DENTI FY A MED ATCR
UNFORTUNATELY, THCBE THAT WE ALL AGREE ON ARE VERY PCPULAR, AND
SO WE VE WRESTLED WTH THAT.

THE CORT:  CKAY.

MR BRANCART: NONETHELESS, | BELI EVE VW HAVE ARR VED
AT A NAME THAT -- AND WE HAVE TALKED ABQUT DATES AND AFTER TH S
HEAR NG WE WERE GO NG TO PUT AR HEADS TOETHER AS TO THE RANGE
CF DATES TO MAKE SURE THAT | T WIRKS FCR BOTH Sl DES.

BUT |' VE ALREADY PROVI DED THEM W TH DATES THAT WIRK FCR
PLAI NTI FFS AND |' M SURE THAT, d VEN QR TI ME SGHEDULE, WE RE
GO NG TO MMKE -- EVERYONE IS GO NG TOMKE THS APRCRTY.

THE CORT: WELL, WE RE JUST RUNNLNG QJT G- TI ME

MR BRANCART: WE ARE RUNN NG QJT G- TI ME

THE CAORT: SO WHO | S YOUR AGREED UPCN MEDI ATCR?

MR BRANCART: FCRMER MAQ STRATE JUDCE LARSON

THE CORT: CGKAY. AND HAVE YQU BEEN ABLE TO SPEAK
WTH HM TO (ET ON H S CALENDAR?

MR BRANCART: WE HAVE BEEN PROVI DED WTH DATES.

THE GOURT:  CKAY.

MR BRANCART: A RANCE CGF DATES, SEVERAL OF VWH CH

WRK FCR PLAI NTI FFS. | BELI EVE THAT WE HAVE DATES THAT ALSO

UNI TED STATES COURT REPORTERS
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WRK FCR THE DEFENDANTS.  WE HAVEN T COMPLETED THAT

CONVERSATI A\, BUT HE DCES HAVE DATE CPPCRTUN TI ES THAT G VE

usS --
THE GOURT:  AND WAEN ARE THOBE? | N MAY CR JUNE?
MR BRANCART: THEY ARE NAY -- MAY --
THE GORT: 1S TH S SOMETH NG WE CAN DEA DE ON HERE?
MR BRANCART: | T S THE 29TH GF MAY CR THE 1ST CF
JUNE

THE CORT: MS. O NEI LL CAN T SPEAK FCR TRAVELERS?
WHO DO YOU NEED? YOU RE SHAKI NG YOUR HEAD THAT YQU CAN T
DECI DE TH S TCDAY.

MR PETERSON | JUST DIDN T KNOW\WAT THE DATES VERE
UNTI L JUST NOW

THE CORT: CH | SEE  WELL, DO W HAVE ALL THE
RELEVANT PECPLE HERE? CAN W& Pl CK A DATE?

MR PETERSON WE DON T, YOUR HONCR

THE CORT:  WHO DO YQU NEED?

MR PETERSON MR BR AN KEARNEY.

THE CORT: AND WO IS --

MR PETERSON MR KEARNEY |'S THE 30(B)(6) WTNESS
WHO S | N HARTFCRD.

THE CORT:  CKAY.

MR PETERSON | THNK IT S -- | THNK THE PARTI ES
WLL OCME TO AGREEMENT ON A DATE VERY QU CKLY THAT WLL BE

SOMETI ME | N EARLY JUNE

UNI TED STATES COURT REPORTERS
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THE GORT: KAY. THAT' S FINE THAT S GREAT.
PLEASE GO AHEAD AND MOVE AHEAD ON THAT.

MR BRANCART: YOUR HOCR --

THE GORT: GO AHEAD.

MR BRANCART: | WAS GO NG TO SAY, ONCE WE DO CONFI RM
A DATE, EVEN IF I T S WHAT WE VE TALD YQU HERE TCDAY, WE LL FI LE
A VERY SHORT JA NT' STATEMENT SAYI NG HERE' S THE DATE THAT W
ARR VED AT, AND THEN WE LL FOLLONUP WTH THAT AT LEAST SEVEN
DAYS AFTER THE MED ATI ON SO YOU HAVE A STATUS REPCRT. SO WE LL
ADVI SE THE GOURT IN A VERY BR EF JA NT H LI NG

THE GOURT: THAT WOULD BE GREAT. CAN WE SET A DATE
BY WVH CH YOU RE GO NG TO LET ME KNON THAT YQU HAVE A DATE?

MR BRANCART: YES, YOUR HONCR | BELIEVE THAT --
VELL, LET ME -- "M QNG TO DEFER TO THE -- |' M GO NG TO DEFER
TO THE DEFENSE BECAUSE | BELI EVE THAT THEY HAVE -- WE COULD DO
I T BY MONDAY, THE 11TH YOUR HONCR BUT | DON T KNOWVIF THAT' S
TAO SCON FCR THE DEFENDANTS.

MR PETERSON  WE CAN -- WE LL BE ABLE TO DO THAT BY
MONDAY.

THE CORT: CKAY, GREAT. SOWHY DONT -- IF YQU
WOULD, PLEASE, ON MAY 11TH GF 2015, JUST H LE A JA NT MED ATl ON
STATUS REPCRT THAT JUST LETS ME KNON THAT YQU HAVE SELECTED A
DATE AND WHAT DATE YQU VE SELECTED. ALL R GHT?

MR BRANCART: YES

THE GOURT: THANK YQU  CKAY.

UNI TED STATES COURT REPORTERS
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NON LET' S TALK ABAJT -- SO YOJ WANT PCST- TR AL BR EFI NG

ON THE INDUNCTION | F YQU PREVALL. IS THAT R GHT?

MR PETERSON  VELL, VE --

MR BRANCART: YOR HONCR THE | SSUE ASSCO ATED W TH
THE PCST- TR AL BR EFI NG AND HOV THE COURT WOULD HANDLE | T WAS
SOMETH NG THAT -- CBVIAQUSLY | T'S AN EQU TABLE REMEDY. | T WLL
HAVE TO BE DETERM NED BY THE GOURT.

THE CORT: UM HWM

MR BRANCART: | T IS NOI SOMETH NG THAT -- | THOUCHT
T WAS A BIT PRENATURE, BUT NONETHELESS, | N PREPAR NG THE JA NI
STATEMENT, THERE WAS A BELI BEF THAT WE SHOUD BRNG I T TO THE
GCOURT" S ATTENTI ON

THE GOURT:  CKAY.

MR BRANCART: AS | UNDERSTAND | N FAI R HOUSI NG CASES
THAT WE VE BEEN | N\VOLVED I N DEPEND NG UPON THE QUTQOME OF THE
CASE, MOI1 ONS CAN BE BROUGHT BEFCRE THE COURT TO ADDRESS
I NDUNCTI VE REMEDI ES.

THE CORT:  CKAY.

MR BRANCART: HONTHAT IS -- HONTHAT LOKS AND
TYPI CALLY HONV THAT' S PRESENTED TURNS LARCELY, CBMVI QUSLY CF
CORSE, ON WHAT THE JURY DETERM NES --

THE CORT: UM HWM

MR BRANCART: -- AND ON THE PGST- VERD CT D SOUSSI ONS
BETWEEN THE PARTI ES, BECAUSE WAEN | T GOMES TO | NJUNCTI VE CR

EQU TABLE RELI EF, GFTEN Tl MES THE PARTI ES, AFTER THE VERD CT,

UNI TED STATES COURT REPORTERS




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Caseb5:13-cv-02390-LHK Document269-1 Filed06/29/15 Page38 of 63 38

ARE THE VERY BEST, WRKI NG TOGETHER OCLLABCRATI VELY, AND CAN
ARRIVE AT A SCLUTI ON

THE OOLRT: UM HUM

MR BRANCART: SO THE SHCRT ANSWER IS, YES, A
MOTI ON -- | N THOSE EVENTUALI TI ES THAT WE GO TO TR AL, WE HAVE A
VERD CT, WE WOULD BE BR NG NG A MOTI ON FCR | NJUNCTI VE EQU TABLE
RELI EF, AND V& WOULD TYPI CALLY FILE A STI PULATI N WTH THE
COURT OUTLI NING THE BR EFI NG SCHEDULE AND HAVE THE COURT DEQ DE
| F THAT SCHEDULE WORKS FCR THE COURT.

THE COURT:  AND WWHAT KI ND OF Bl FURCATI ON CF DAMAGES
| SSUES WERE THE DEFENDANTS CONTEMPLATI NG?

MR PETERSON WELL, THE DEFENDANTS, YOUR HONCR ARE
CONTEMPLATI NG A MOTI ON TO Bl FURCATE THE PUN Tl VE DAVAGE PHASE,
|F ANY, UNDER CALIFCRNA OM L OCDE 3294, WA CH IS THE
PREDI CATE STATUTE FCR A PUN TI VE DAMAGE LAl M UNDER THE FEHA
STATUTE.

THE COURT:  WHAT WOULD YOUR POSI TI ON BE ON THAT
REQUEST?

MR BRANCART: MAY | HAVE A MOMENT?

VE WOLLD NOT CPPOSE THAT REQUEST BY THE DEFENDANTS, BY THE
DEFENDANT.

MR PETERSON AND TO OLAR FY, YOR HONCR TRAVELERS
HAS NOT DECI DED WHETHER VEE -- WHETHER WE WLL BR NG SUCH A
REQUEST TO THE OCURT, O\LY THAT WE WANTED TO ALERT THE GOURT I N

THE JA NT CASE MANAGEMENT STATEMENT THAT THAT | S SOMETH NG THAT

UNI TED STATES COURT REPORTERS
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TRAVELERS | S QONSI DER NG

THE GORT: CKAY. AL RGN |F YQU DEA DE TO BRI NG
IT, IS THAT AN I SSLE YOU RE GO NG TO RAI SE IN THE PRETR AL
CONFERENCE, R --

MR PETERSON YES, YOR HONCR | F THAT' S
APPRCPR ATE

THE COURT:  WELL, | TRY TOLIMT THE NUMBER CF
MOTT ONS FOR THE PRETRI AL CONFERENCE.  WHAT ELSE DO YQU ENM SI ON
RAI SI NG?

MR PETERSON  WELL, THE | SSUES THAT APPEAR TO BE
SCRT GF UNSTATED THAT WE THOUGHT NEEDED TO BE FLESHED QUT IN
THE JAO NT CASE MANAGEMENT STATEMENT WAS TH S Bl FURCATI ON | SSUE,
VWH CH VEE VAY CR MAY NOT' BRI NG

THE CORT: UM HWM

MR PETERSON AND SECOND WAS THE | SSUE G- THE
I NDUNCTI VE PROCEEDI NG AND WHETHER AN EV1 DENTI ARY HEAR NG CF
SOME SCRT WOULD BE NECESSARY, AND WE WANTED TO MAKE | T CLEAR
BECAUSE WE BELI EVE THAT THE, THE TR AL ESTI MATE, AS CRDERED BY
THE GOURT, |S OVERLY CPTIM STI C A VEN THE NUMBER GF W TNESSES
DESI GNATED, AND WE WANTED TO MAKE SURE THAT WE ALERTED THE
CORT THAT THERE | S -- THAT THERE |'S AN | NJUNCTI VE PHASE
POTENTI ALLY DEPENDI NG ON WHAT THE JURY DCES.

BUT | TH NK THOSE ARE REALLY THE TWD MAI N | SSUES THAT WE

WOULD HAVE RAI SED WTH THE GOURT.

VEDDASORASE THS | SSUE G, G VEN THE LIKELY TIM NG

UNI TED STATES COURT REPORTERS
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CF THE NCLUSI VE COMMIN TIES DEA SION BY THE U. S. SUPREME

QOURT --

THE COLRT: UM HUM

MR PETERSON -- AND OUR PRETR AL CONFERENCE, THAT
PERHAPS WE SHOULD BU LD | N NON SOVE PROCESS WHERE THE PARTI ES
COULD SUPPLEMENT THE PRETR AL OONFERENCE STATEMENT W TH ANY
ADDI TI ONAL | SSUES THAT HAVE BEEN BROUGHT FCRWARD BY THE U S,
SUPREME OCURT, BECAUSE THE TIM NG |'S VERY Tl GHT.

THE COLRT: UMHM WAL, | WIULD ASSUME THAT W
WIULD HANDLE ANY | NJUNCTI VE RELIEF, | F THERE | S A REQUEST FCR
ONE, JUST BY WAY CF BR EFI NG AFTER THE TR AL.

MR BRANCART: AGREED, YOUR HONCR

THE COURT: SO | DON T REALLY KNOWIF THERE S
ANYTH NG MCRE WE NEED TO DECI DE ON THAT AT TH'S TI ME

MR PETERSON WELL, YOR HONCR W HAD ASSUMED
ACTUALLY THAT THERE WOULD BE SOME SCRT CF PRESENTATI ON CF
EVI DENCE, WETHER I T'S B THER IN A BENCH TR AL CR THROUGH
DECLARATI ONS AND EVI DENTI ARY SUBM SSI ONS, BUT THAT THAT WOULD
NEED TO BE ADDRESSED BECAUSE, |N OLR VIEW THERE |'S BVl DENCE
THAT IS -- THAT MAY BE RELEVANT TO THE OCURT | N GONNECTI ON W TH
ANY | NJUNCTI VE PHASE THAT' S REALLY NOT RELEVANT TO THE JURY.

AND SO THERE |'S SCME SEPARATI O\, BUT | SSUES THAT ARE

| MPORTANT THAT MAY COVE UP I N AN | NJUNCTI ON -- AN | NJUNCTI ON
PHASE | S NECESSARY.

THE GORT: SURE.  BUT WHY CAN T THAT BE DONE | N
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PLEADI NGS? | MEAN | HAVE HANDLED | NJUNCTI ONS PCST-TR AL IN
OHER CASES AND THEY' VE GENERALLY BEEN DONE ON THE BR EFS.

VW COULD SET A HEAR NG DATE AND | F, AFTER REM EWNG THE
BREFS, |IT WOULD BE HELPFUL TO HAVE A HEAR NG WE CAN HAVE A
HEAR NG

| GENERALLY DON' T HAVE AN EMIDENTIARY HEARNG I T S MRE
ATTCRNEY ARGUMENT. | WAS NOT ENVI SIONENG HAVING A M N BENCH
TRAL R JURY TR AL ON | NJUNCTI VE RELI EF.

MR PETERSON WELL, SO LONG AS --

THE CORT:  YEAH

MR PETERSON -- TRAVELERS IS NOI' FCREGLCSED FROM
PRESENTI NG ADDI TI ONAL EMI DENCE ON THE | NDUNCTI ON | SSUES, | F THE
CORT PREFERS TO HEAR THE EVI DENCE THROUCGH DECLARATI ONS, THEN
THAT' S FI NE

THE GOURT:  WELL, LET ME HEAR FRCM THE PLAI NTI FFS.
WHAT | S YOR IEWON TH S?

MR BRANCART: YOUR HONCR QUR PRACTI CE I N HANDLI NG A
NUMBER OF FAI R HOUSI NG CASES HAS BEEN AS YQU DESCR BE I T.

IF THERE | S EM DENCE THAT | S UN QUELY RELEVANT TO THE
I NDJUNCTI VE REQUEST CF PLAI NTI FFS AND TRAVELERS WOULD LI KE TO
BR NG THAT FCRWARD, WE ARE PREPARED TO RESPOND TO I T AND W
WLL WIRK WTH TRAVELERS.

I F THEY FEEL THERE NEEDS TO BE AN EM DENTI ARY HEAR NG (R
PRESENTATI ON CGF EM DENCE THAT | SN T BROUGHT QUT DRI NG THE

TRAL, WELL WRKWTH THEM AND | F WE CAN PUT TGETHER A JA NT
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STI PULATI ON FCR BRI EFI NG AND HON THAT WOULD BE PRESENTED, WE LL
DO THAT.

AS A (ENERAL NVATTER THE EM DENCE THAT GOMES | N AT TR AL
| DENTI FI ES WHAT THE DI SCR M NATCRY HOUSI NG PRACTI CES ARE, AND
I N GONNECTI ON WTH THOSE D SCR M NATCRY HOUSI NG PRACTI CES SETS
A PARAMETER AS TO WHAT' S TO BE DONE TO STCP THE PRACTI CES,
VWHAT' S TO BE DONE TO ALLEM ATE THE D SCR M NATCRY EFFECT CF
THOBE PRACTI CES.

GENERALLY I N FAI R HOUSI NG CASES, THE OQOURT HAS THAT BCQDY
CF EMI DENCE FROM THE TR AL | TSELF.

BUT | F THERE ARE UN QUE | SSUES THAT WE DON T ANTI A PATE - -

THE CORT:  YEAH

MR BRANCART: -- |'MCPEN TO WIRKI NG W TH OOUNSEL
FCR TRAVELERS SO THAT THEY HAVE AN CPPCRTUN TY TO PRESENT THOBE
TO THE OOURT.

THE COURT: ALL RGHT.  VELL, | DON T REALLY TH NK
THERE S ANYTH NG TO RESCLVE NOV | WOULD AGREE WTH
PLAINTI FFS COUNSEL THAT I T SHOULD BE LARGELY OVERLAPPI NG
EVI DENCE.

[ THNK I T WOULD BE SOVEWHAT PREJWDI A AL TO NOW SAY,
"AOPS, VE LGsT AT TR AL, NOVLET ME RN A WHOLE NEW DI SCOVERY
PROCESS FCR THE PGST-TR AL PHASE OF THE CASE " | THNK THAT' S
UNFAL R AND | WOULD PRCBABLY EXCLUDE | T.

I MEAN YQU ALL HAVE KNOMN WHAT THE PRAYER FCR RELI EF IS

FROM THE BEG NN NG CF THE CASE |' M ASSUM NG THAT | SSUE HAS
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BEEN WRKED UP THROUGH THE YEARS THAT TH S CASE HAS BEEN
PENDI NG

SOl DONT THNK | HAVE TQ R GHT NOW | N THE ABSTRACT,
MAKE A RULI NG ONE WAY CR THE OTHER AS TO WHAT' S OOM NG | N CR
WHAT S NOT CCMNG IN  THE PARTIES IN TH S CASE HAVE BEEN QU TE
ACTI VE | N MOV NG TO STR KE WHERE THEY THOUGHT | TS APPRCPR ATE,

SO I' LL JUST SAY THAT MY | NCLI NATION |'S TO HANDLE ANY
| NJUNCTI ON REQUEST POST-TR AL IN BREFING | T SHOULD BE
LARGELY OVERLAPPI NG EVI DENCE W TH WHAT WAS PRESENTED AT TR AL.

AND |* M NOT | NCLI NED TO ALLON WHOLESALE BRAND NEW EXPERTS
CR D SOOVERY CR STATI STI CAL ANALYSI S JUST FCR THE | NJUNCTI ON
BECAUSE | TH NK THAT S LNFAR  THAT S UNFAI R TO SUDDENLY
CREATE NEWEVI DENCE.  EVERYONE HAS KNOMAN FROM THE BEQ NN NG OF
THE CASE WHAT PRAYER FCR RELIEF IS IN TH S GOVPLAI NT.

SO JUST WTH THAT QU DANCE, |'M TELLING YQU THAT S HOVI' M
LIKELY TORLE |' MNOT LI KELY TO ALLONBRAND NEW WHCLESALE
NEW EVI DENCE FCR AN | NJUNCTI ON REQUEST CR AN CPPOSI TI ON TO AN
| NJUNCTI ON REQUEST.,

AS FAR AS Bl FURCATI ON ON THE PUN Tl VE DAMAGES REQUEST, WY
DON T -- | T SOUNDS LI KE YOU OOULD PROBABLY WRK OUT A
STIPULATION | F THAT HAPPENS, JUST FILE THAT STI PULATI ON
BEFCRE THE PRETR AL OONFERENCE.

MR BRANCART:  AGREED.
THE COURT: OKAY. NOWN | CAN SET A DEADLINE WTH

REGARD TO WEN THE U.S. SUPREME QOURT |S GO NG TO | SSLE I TS
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RULI NG AND WEN YOU HAVE TO FI LE A SUPPLEMENTAL DOCUVENT.

( LAUGHTER )

THE OOURT:  BUT | JUST THNK | HAVE NO CLLE AS TO
WHAT DATE THAT SHOULD BE.  |' MWNDER NG | F YQU ALL SHOULD JUST
| MVEDI ATELY ALERT THE OOURT AND JUST FILE, YOU KNOW JUST A
JO NT NOTI CE THAT THE DEQl SI ON HAS OOME DO AND PERHAPS THEN
YOU CAN PROPOSE SOME KIND CF SUPPLEMENTAL BRI EFI NG AS TO WHAT
NONI'S THE | MPACT CF THAT DEQSION ON TH'S CASE C(R TH S TR AL.

MY | DEAL SCENAR O |'S TO HAVE EVERYTH NG SCRT OF OCOMPLETELY
PREPARED AT THE PRETR AL CONFERENCE, BUT | REALI ZE THAT MAY NOT
BE THE CASE |F W DON T GET A DEQ SION UNTIL M D CR LATE JUNE

SO YOU KNON MY REQUEST IS | F VE HAVE THE TIME, TRY TO
HAVE TH S | SSUE TEED UP FCR THE PRETR AL OONFERENCE.

| F THAT S NOT POSS| BLE BECAUSE THE DECI S| ON COMES QUT TGO
LATE, THEN MOST LIKELY | WLL SET ANOTHER HEAR NG DATE SOMETI ME
IN JULY BETWEEN THE PRETR AL OONFERENCE AND BEFCRE TR AL, AND
| F YOU ALL CAN STI PULATE TO SOME BRI EFI NG SCHEDULE THAT ALLONG,
YOU KNON US TO TRY TO DI GEST WHAT' S JUST HAPPENED AND HOW VEE
REACT AND RESPCND TO THAT, THAT WIULD BE GREAT.

SO LET S LEAVE I T FLEXIBLE WE LL JUST LEAVE I T TO YQU TO
| MVEDI ATELY ALERT ME AND TRY TO GOME UP WTH AN AGREED UPON
SCHEDULE AND THEN WE LL GO FROM THERE

MR BRANCART: THANK YQU
THE OOURT:  CKAY?

NON WHAT ELSE WAS THERE?

UNI TED STATES COURT REPORTERS
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MR PETERSON | HAVE A COUPLE GF QUESTIONS, YOR

THE GORT: KAY, SURE
NOWN PLAI NTI FFS  APPLI CATI ON FCR AN CRDER EXTENDI NG THE
DEADLI NE TO FI LE GPPCSI TI ON TO THE DEFENDANT' S MOTT ON FCR
SUWARY JUDGMVENT, | TH NK YOQU WERE, WHAT, 30 OR 45 M NUTES LATE
IN FI LING YOUR CPPCsl TI ON DECLARATI ON EXH BI TS, THAT MOTI ON 1S
QRANTED. |'M --
MR BRANCART: THANK YQU
THE CORT: 1I'MGINGTODEADE AND DD ONTHE
MER TS AND NOI' ON THE PROCEDURAL TECHN CALITY, BUT DON T BE
LATE AGAI N
MR BRANCART: YES
THE CORT: KAY. SO WHAT WERE YOLR | SSUES?
O'HERW SE WE ARE SET TO HAVE YOUR CPEN NG DAUBERT BR EFI NG
TOMIRROV
MR BRANCART: OCRRECT.
THE COURT: CPPCSI TIONS THE 22ND, REPLIES THE 29TH
PRETR AL CONFERENCE ON JULY 2ND.
MR BRANCART: YES
THE GOURT:  |IN ADDI TION TO THE LI M TED NUMBER CF
MOTIONS IN LIMNE, YQU MAY CR MAY NOI' HAVE TH S | SSLE ON
Bl FURCATI NG PUN Tl VE DAVACGES.
ANYTH NG BELSE THAT SHOULD BE ON THE AGENDA FCR THE PTC?

MR BRANCART: THERE IS NOTH NG MORE FCR THE

UNI TED STATES COURT REPORTERS
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PLA NTI FFS.

THE GOURT: COKAY. WHAT ABOUT FCR DEFENDANTS?

MR PETERSON SO THE TWD PONTS | HAD, YOUR HONCR
PERTAIN TO THE COURT S CRDER, WA CH | S DCOUMENT 209 - -

THE GOURT:  CKAY.

MR PETERSON -- FIRST GF ALL, LIMTING THE PARTI ES
TO FI VE PAGES FCR THE DAUBERT MOTI ONS.

THE CORT:  YES

MR PETERSON AND VE HAVE WIRKED VERY HARD, COF
OCOURSE, TO GOWPLY AND WLL GOWwLY WTH THE COURT S CRDER, BUT
IN LI GHT GF PARTI QLARLY THE GOURT S RULI NGS ON SUMWARY
JUDGVENT AND THE NUMBER CF | SSUES AND EXPERTS THAT WLL BE
TESTI FYING AT TR AL --

THE CORT: UM HWM

MR PETERSON -- TRAVELERS BELI EVES THAT I N CRDER TO
PRESENT | TS ARGUMENTS TO THE GOURT THAT I T WOULD NEED 15 PAGES,
VHCH IS REALLY THREE PAGES PER EXPERT.

THE CORT: YQU RE MOVI NG TO STR KE ALL FI VE EXPERTS?

MR PETERSON NQ WE RE NOT MOING TO STR KE ALL CF
THE BEXPERTS | N THEI R ENTI RETY.

BUT THERE ARE LENGTHY REPCRTS PREPARED BY EACH EXPERT

VH CH ARE I N H ELDS THAT ARE VERY BROAD, FROM A LAW PRCFESSCR
TO A SO0 A.G3 ST TO AN ACTUARY TO AN ECONOM ST, AND THE -- THE
CRUX GF THE MOTT ON HAS TO DO WTH THE -- WHETHER THEY' VE RELI ED

ON A RELI ABLE METHCDALGGY, AND IT S -- INTHS CASEIT S
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SOMBEWHAT DO FFl QLT TO EVEN EXPLAIN WHAT THE EXPERTS ARE SAYI NG
IN A PAGE
SO FIVE PAGES | S -- WE JUST DON T BELI EVE THAT W CAN

THAT WE CAN ADEQUATELY EXPLAIN TO THE GOURT WHAT GUR PCHl Tl ON
IS, EVEN THOUGH WE RECOGN ZE THAT THE COURT APPREQ ATES
BREMI TY. WE RE DA NG AR BEST, BUT VE --

THE GOURT:  WHAT ELSE ARE YQU ASKI NG FOR?  WHAT' S
YOR SECOND PAONT? | DONT THNK ' M GO NG TO LI KE THAT ON\E,
B THER

MR PETERSON  QUR SECOND PA NI, ALSO PERTAIN NG TO
THE GOURT S GRBER WAS TO PERM T THE PARTIES TQ I N ADD Tl ON
TO -- IN ADDI TION TO H LI NG MOTT ONS TO STR KE NON- RETAI NED
EXPERTS, TO BE ABLE TO FI LE FI VE MOTI ONS I N LI M NE RATHER THAN
WHAT THE OOURT CRDERED, VWH CH WAS --

THE GORT: FAR

MR PETERSON -- FOUR AND | QGONSTRUED THE GOURT' S
CRDER TO MEAN FOUR, | NCLUDI NG THE MOTI ON TO STR KE THE
NON- RETAI NED EXPERTS.

AND VERY BRI EFLY, THE REASON FOR MY REQUEST, YOUR HONCR

IS THAT IN A CASE LIKE THS | \VALMI NG D SCR M NATI O\, THERE ARE
SOME VALATI LE, SENSI TIVE | SSUES AND | DO BELI EVE THAT, ALTHOUCH
THERE ARE LOTS CF BV DENCE - -

THE GORT:  CGAY, WAIT. |'MSCRRY. YQU WANT 15
PAGES ON YOUR DAUBERT MOTI ON AND YOU WANT FI VE MOTI ONS I N

LIMNE AND YOU TH NK YOQU HAVE A SEPARATE CATEQCRY G MOTI ONS TO
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STR KE OONSULTANTS?

MR PETERSON  NON- RETAI NED EXPERTS,

THE OOURT: \WERE 1S YOUR BASI S TO FILE THAT? |
NEVER AUTHCR ZED THAT. YOU DON T GONS| DER THAT A DAUBERT?

MR PETERSON NQ YOUR HONCR

THE OOLURT:  \WHAT ARE YQU BASI NG - -

MR PETERSON THE PARTI ES HAD STI PULATED TO A -- HAD
ENTERED | NTO A STI PULATI CN THAT THE MDTI ON TO STR KE
NON- RETAI NED EXPERTS WOULD BE DEFERRED.

(Dl SCUSSI ON CFF THE RECCRD BETWEEN THE COURT AND THE

CLERK. )

THE OOURT:  CKAY. SO HOWMANY -- VWY DO YQU WANT TO
STR KE NON- TESTI FYI NG EXPERTS?

MR PETERSON THEY ARE TESTI FYI NG EXPERTS. THEY RE
JUST NOT RETAINED. THEY WERE DI SCLCBED AS REBUTTAL EXPERTS WHO
WOULD PROVI DE EXPERT TESTI MONY, BUT WERE NOT RETAI NED BY THE
PLAI NTI FFS AS EXPERT W TNESSES.

THE OOLURT:  AND WHAT' S YOUR BASI S FCR STR KI NG THEMP

MR PETERSON \WELL, THE REAL -- | HAVE TWD FOLD.
VERY GENERALLY, |T IS THAT THESE WERE PERC Pl ENT FACT W TNESSES
WA CH SHOULD HAVE BEEN DI SCLCSED DUR NG FACT DI SCOVERY | F THEY
HAVE KNOALEDGE ABOUT HOUS| NG PRACTI CES.

THE COURT: WY I SN T THAT A MOTION I N LI M NE THEN?
| F YOU RE MAKI NG A PROCEDURAL CBJECTI ON CF UNTI MELY DI SCLOSURE,

THAT' S A MOTION IN LIMNE TOME THAT' S NOT' A WHOLE NEW AN VAL

UNI TED STATES COURT REPORTERS
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SEPARATE FROM A DAUBERT CR A MOTI CN I N LI M NE
BUT GO AHEAD. SO YOU TH NK THEY WERE NOT TI MELY
DISCLCBED.  WHAT' S THE SECOND BASI S FCR STR KI NG?

MR PETERSON THEY WERE NOT TIMELY D SCLOSED, AND
THEN THE OTHER REASON HAS TO DO WTH THE DEFI N TI ON GF WHAT AN
CPEN NG EXPERT REPCRT SHOULD | NCLUDE AND WHAT | S APPRCPR ATE
FCR A REBUTTAL EXPERT, AND IN OR -- IN CLR VIEW THE FEDERAL
RULES CF EVI DENCE, W CH DO RECOGN ZE EXPERT -- W TNESSES WHO
HAVE EXPERT CPINONS, BUT WO ARE NOT RETAI NED BY A PARTY,
ALTHOUGH THE EVI DENCE OCDE RECOGN ZES THAT, | TS CUR VI EW THAT
THE OCDE |'S NOT DES| G\ED TO PREVENT WHAT' S TAKEN PLACE IN TH S
CASE, WH CH |'S THE DI SOLOSURE OF THREE - -

THE GOURT:  |' M SCRRY TO | NTERRUPT YOU

MR PETERSON  YES.

THE CORT: | DON T REALLY UNDERSTAND. THESE PECPLE
ARE NOT RETAI NED BY THE PLAI NTI FF, BUT THEY' VE SUBM TTED EXPERT
REPCRTS?

MR BRANCART: THEY HAVE NOT SUBM TTED EXPERT
REPCRTS, YOR HONCR  PURSUANT TO RULE 26(A) (2), THESE ARE
THREE | NDI VI DUALS \WHO HAVE EXPERTI SE, BECAUSE CF THEI R TRAI N NG
AND EXPER ENCE, THAT POTENTI ALLY MAY BE RELEVANT | N REBUTTAL.

AND WHO ARE THEY? THEY' RE AN | NSURANCE ADJUSTCR WHO WORKS
I N THE SPEQ ALTY | NSURANCE MARKET; THEY ARE A PRCPERTY
MANAGEMENT FI RVl THAT CAN TALK ABOUT THE ECONOM CS OF PRCPERTY

MANAGEMENT; THEY ARE A -- AN ADM N STRATCR IN THE LGCAL PUBLI C
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HOUSI NG AUTHCR! TY.
WETHER ANY CF THESE | NDI VI DUALS TESTI FY DEPENDS ENTI RELY
UPON WETHER CR NOT THEY ARE NEEDED FCR PURPCSES CF REBUTTAL.
VE HAVE, | N ACOCRDANCE WTH RULE 26(A) (2), MADE AN
UNRETAI NED EXPERT DI SCLCBURE, AND IN | T WE PROVI DED ALL THAT
| NFCRVATI ON THAT WAS REQUI RED AND | DENTI FI ED WHO THEY MAY BE
CALLED TO REBUT.
BY THE SAME TCKEN, DEFENDANTS DID I T WTH A PERSON AT
TRAVELERS. AGAIN, | T WAS A 26(A) (2) D SOLOSURE
| WOULD LEAVE I T AT TH'S, YOUR HONCR SCRT CF TO QUT
THROUGH AT THE KNOT:  PLAI NTI FFS DO NOT CBJECT |F THEY DO I T IN
LIMNE |F THEY WANT TOBR NG I T AS ONE CF THEIR IN LIM NE
MOTI ONS TO ADDRESS THE Tl MELI NESS CR THE PRCPR ETY CF THE
D SOLOSURE, THEN WE CAN TAKE I T UP IN LIMNE
MR PETERSON WELL, MAY |, YOUR HONCR?
THE OOURT: GO AHEAD, PLEASE
MR PETERSON | DIDN T | NTEND TO ARGLE THE MER TS CF
THE MOTI ON TO STR KE THESE EXPERTS. BUT AS RULE 26(A) (2) WAS
RAISED, ITS OLR VIEW--
THE OOURT:  CKAY, |'M SCRRY TO | NTERRUPT YOU |
DON T WANT TO GET | NTO THE SUBSTANCE CF TH'S ANWAY. TH S IS
GO NG TO HAVE TO BE BRIEFED. |'LL HAVE TO CONSIDER | T ONCE |
LOK AT THE LAW
SO WHAT |'S THE FULL UN VERSE CF EVERYTH NG THAT YOU WANT?

SO YOU WANT FI VE --

UNI TED STATES COURT REPORTERS
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MR PETERSON Kl FTEEN --

THE GORT: -- BEXPERTS FCR YOUR DAUBERT MOTI QN
YOJ RE GO NG TO MOVE TO STR KE PCRTI ONS CR ALL GF THE TESTI MONY
G- THE REPCRTS OF FI VE EXPERTS, YOU WANT 15 PACES; YQU WANT
FIVE MOTTONS I N LIMNE AND THEN YOU WANT THREE MOTI ONS TO
STR KE NON- RETAI NED EXPERTS?

MR PETERSON CRONE OWBUS MOTTON I T'S THE SAME
| SSUES.

THE GOURT:  WHY ISN T THAT A MOTI ON IN LIM NE? THAT,
TOME ISAMIIONINLIMNE

MR PETERSON WELL, YOUR HONCR | T S REALLY --
MOTICONS IN LIMNE ARE, ARE FI LED AFTER THE GOMPLETI ON CF EXPERT
DEPCS TI ONS AND SO - -

THE GORT: 1SN T TH S BEI NG FI LED AFTER THE QLCBE OF
EXPERT D SOOVERY?

MR PETERSON NQ BECAUSE THEY HAVEN T BEEN -- THE
PARTI ES HAD STI PULATED THAT WE WOULD DEFER THE NON- RETAI NED
EXPERT DEPCS TI ONS UNTI L AFTER TH S HEARI NG AND THE HEARI NG ON
THE DAUBERT MOTI ONS AND THE MOTI ON TO STR KE

THE CORT: SO YQU ALL SCHEDULED A MOTI ON TO STR KE
THE NON-RETA NED EXPERTS AND NEVER BOTHERED TO TELL THE GOURT?
I MBAN WHO DO YQU THNK I'S GO NG TO RILE ON THESE MOTI ONS TO
STR KE?

MR PETERSON WE DDN T SGEDUE THEM YOUR HONCR

THE GORT:  WHEN WERE YQU ENM S| ONL NG THAT THAT WAS
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Gd NG TO BE DEA DED?  YOQU WANTED TO DO | T AFTER THE JULY 2ND
PRETR AL CONFERENCE? TR AL COMMENCES JULY 27TH
YOU WERE PLANNLNG  AFTER JULY 2ND, TO TAKE DEPGCSlI TI ONS AND
HAVE AMOITAON TO-- NO YOUWRE QONGTO-- | GQESSI'M
UNCLEAR ON VHAT WERE YOU ENM SION NG | N TERVB OF THE TI M NG?
MR PETERSON  THAT WE WOULD BE FI LI NG THE MOTI ONS TO
STR KE SO THAT THE MOTI ONS WOULD BE HEARD AT THE SAME TI ME THAT
THE COURT WAS HEARI NG MOTI ONS | N LIM NE AT THE PRETR AL
CONFERENCE. SO THAT, IN OTHER WORDS, ALL G TH S WOULD BE
RESCLVED BY TR AL.
VE HAVE BEEN WERKI NG WTH PLAI NTI FFS  GOUNSEL. W HAVE
REQUESTED DATES TO TAKE THESE EXPERT DEPCH Tl ONS.
THE GOURT:  AND YQU WERE PLANN NG TO TAKE THEM BEFCRE
R AFTER THE MOTI ON TO STR KE?
MR PETERSON WELL, CGR G NALLY WE WANTED TO TAKE
THEM AFTER THE MOTI ON TO STR KE, BUT THEN BECAUSE WE ARE GOM NG
UP ON DEADLI NES, WE VE ASKED THE PLA NTI FFS TO BE ABLE TO TAKE
ALL CGF THEM I N NAY.
THE GORT: ALL RGHT. AND THEN |' M ASSUM NG AFTER
YOQU TAKE THE DEPCSI TION, YQU RE THEN GO NG TO BE SAYING "WELL,
NONVI WANT TO Kl LE A DAUBERT MOTI ON BECAUSE NOW THEY TESTI FI ED
TO SOMETH NG THAT | DON T TH NK | S APPRCPR ATE UNDER RULE 702. "
I MAN THS IS JUST -- THS IS LIKE A METASTAS ZI NG
CANCER HERE. | T JUST KEEPS GRONNG AND (RONNG I N THE GPPCSI TE

DRECTION RGI? THS IS -- ' MTRYI NG TO | MPGSE NARRON NG
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AND LIMTS. | DO HAVE HUINDREDS AND HUNDREDS OF OTHER CR M NAL
AND QML CASES AND TH S | S JUST EXPLAD NG

I AMNOT GO NG TO HEAR TWD MOTI ONS ON THESE NON- RETAI NED
EXPERTS. YOU RE GO NG TO HAVE ONE SHOT TO BRING WHATEVER I T IS
YOQU WANT TOBRING ['"MNOIT QNG TO HEAR I T I N TWD PHASES, A
PROCEDURAL, TI MELI NESS, | NAPPRCPR ATE D SCLGSURE MOTI O\ AND
THEN AFTER YQU TAKE THE DEPCEI TI AN, A DAUBERT MOTI ON UNDER 702
BECAUSE | T'S NOT APPRCPR ATE EXPERT TESTI MONY.  |'M NOI GO NG
TO DO THAT.

SO -- AND, YQU KNOW TO BE HONEST, MOST MOTIONS | N LIM NE
END UP SAYI NG "EXCLUDE EVERYTH NG THAT' S BAD FCR MY CASE
BECAUSE ITSHGLY PREJUDAAL," ANDI END UP DENYING I T
WTHOQUT PREJUD CE AND LETTI NG YOQU BR NG A SPEQ FI C GBIECTI ON TO
AN ACTUAL EXH BIT CR TO AN ACTUAL PI ECE OF TESTI MONY, AND THEN
MOST TIMES PECPLE DON T EVEN BRING | T ANYWAY.

SO | MEAN | FRANKLY THNK A LOT GF MOTICONS I N LIM NE END
UP NOT' BEI NG SUPER HELPFUL BECAUSE THEY END UP LARCELY BEl NG
DEN ED WTHOUT PREJUDI CE BECAUSE THEY' RE OVERBROAD.

THAT' S WAHY | LIKE TO KEEP THEM LI M TED BECAUSE | JUST
HAVEN T SEEN THEM BE SUPER HELPFUL.

SOTHSISWAT I'MAEANGTODO I'M&AONGTOCEET -- |I'M
GO NG TO | NCREASE THE NUMBER CF MOTIONS, BUT THS IS IT, SO
TAKE YOR BEST SHOT. DON T DO A "LET ME EDUCATE THE JUDGE AND
SHONVALL THE GREAT EVIDENCE | HAVE' AND DO AN OVERBROAD MOTT ON

IN LIMNE THAT |'M GO NG TO DENY WTHOUT PREJUD CE ANYWAY.

UNI TED STATES COURT REPORTERS
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SOl WSH I OOULD G VE YQU UNLI M TED RESOURCES, BUT THAT' S
NOI' HON THE FEDERAL QOURTS ARE STAFFED, SO I JUST -- | NEED
NARRONNG | MEAN ASIT IS TRYING TO DO DAUBERTS N --

I MEAN HOWNANY DAUBERTS -- HONNANY EXPERTS ARE YQU
B3 NG TO DAUBERT?

MR BRANCART: YOUR HONCR YOQU SAAD WVE HAD TOWR TE A
MOTICN IN FI VE PAGES. WE HAVE REDUCED I T TO FI VE PAGES. WE
ADDRESS, | BELIEVE, ONE EXPERT IN HS ENTI RETY AND WE ADDRESS
ONE | SSLE THAT PERVADES TWD OTHER REPCRTS.

M5. BRANCART: | THNK SO THEY RE ALL PARTI AL.

MR BRANCART: THEY' RE ALL PARTI AL.

THE CORT: ALL RCGHI. WELL, | MEAN ASIT IS WE RE
Q3 NG TO HAVE Dl FFl QULTY JUST TRYI NG TO HANDLE EVERYTH NG THAT
| HAD ALREADY AUTHCRI ZED, BUT NONVEXPANDING THS FURTHER I T' S
Q3 NG TO BE MCRE DI FHl QULT.

I LIKE TOTRY TOQVE TIMELY RLINGS.  JUY 2ND | S REALLY
GLCBE TO YOR TRIAL DATE, SO | NEED TO A VE YQU FAST RULI NGS.
O'HERW SE YQU RE QO NG TO BE --

MR BRANCART: AGREED.

THE GORT:  -- SPINN NG YOUR WHEELS PREPARING TH S I N
THE ALTERNATI VE CGF THAT, NOT KNON NG WA CH VAY.

WHAT | F -- CKAY. YQU RE NOT' ASKI NG FCR AN EXPANSI ON GF
THE THREE PACE LIMT ON THE MOTI ONS IN LIMNE, CR ARE YQU?

MR PETERSON NJ NOTI ON THE PAGE LIMT.

THE GORT: ALL RGHI.  WHAT |F | EXPANDED TH S

UNI TED STATES COURT REPORTERS
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NUMBER TO S X MOTT ONS EACH?  AND THEN YQU RE QO NG TO HAVE TO
DEQ DE WH CH G- THESE RETAI NED EXPERTS YOU RE QO NG TO MOVE ON
AND | NCLUDE THEM I N YOUR MOTIONS IN LIM NE

AND THEN -- | MEAN | F YQU HAVEN T EVEN TAKEN THEI R
DEPCSI TION, | GUESS YOQU RE NOT' GO NG TO BE DA NG A DAUBERT ON
THEM R CGHI, BECAUSE THE CPEN NG DAUBERTS ARE DUE TOMORROWV

MR PETERSON | T APPEARS THAT WAY, YCOUR HONCR

THE CORT:  WHAT?

MR PETERSON | SAID I T APPEARS THAT WAY, YES.

THE CORT: ALL RGHI. WOULD S X BE ENQUGH?

MR PETERSON | BELIEVE SQ YOR HONCR YES. THANK
YQU.

THE CORT: ALL RGHII. SO THERE S GO NG TO BE A
TOTAL OF S X EACH S X TOTAL MOTIONS IN LIMNE, NO MORE THAN
THREE PACES, PLEASE, EACH

NON ON THE DAUBERTS -- GKAY. LET ME TELL YOU ONE OTHER
TH NG THAT | REALLY DISLIKE | REALLY D SLI KE WHEN PARTI ES,
TRYING TOQ WTHN THE PAGE LIMTS, SAY, "VELL, I'M
I NCCRPCRATI NG BY REFERENCE MY 170 PACE EXPERT REPCRT. "  (OKAY?
SO THEY' LL H LE A REALLY SVALL MOTI ON, BUT THEN THEY A ROUMVENT
THE PACE LIM TS BY JUST | NOCRPCRATI NG BY REFERENCE THE ENTI RE
EXPERT REPCRT WH CH IS O/ER 100 PACES. PLEASE DON T DO THAT.

NON ON THE DAUBERT -- SO YQU RE MOV NG ON H VE EXPERTS,
MOVI NG TO EXCLUDE THEM COMPLETELY CR JUST PCRTIONS OF THE R

REPCRTS AND TESTI MONY?

UNI TED STATES COURT REPORTERS
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MR PETERSON  WELL, YOR HONCR FOR GF THEM
PCRTIONS;, AND THE FIFTH 1" M SCRRY, | JUST CAN T REMEMBER

THE CORT:  CKAY.

MR PETERSON |F | OGOUD CONFER WTH MR FRANKEL, HE
WOULD KNOW

THE CORT: THAT S ALL RGHI. THAT' S GKAY. | T'S NOT
A PRCBLEM

WHAT | F -- SO YOQU NEED FI VE PAGES PER EXPERT? | S THAT

WHAT YQU RE --

MR PETERSON |'M SCRRY, YOUR HONCR?

THE GOURT:  WHAT ABQUT TEN PACES?

MR PETERSON  WE CAN LI VE WTH THAT, YOUR HONCR
THANK YQU

THE CORT: KAY. SO THE DAUBERT IS TEN PAGES EACH
SIDE; AND WHAT ABQUT THE REPLY, FOUR PACES?

MR BRANCART: THAT' S ACCEPTABLE TO PLAI NTI FF, YOR

MR PETERSON  YES, YOUR HONCR
THE GORT: CKAY. AL R GHI.

ALL RGHT. SO THERE S GO NG TO BE NO DAUBERTS ON THCBE
RETA NED EXPERTS. | NEVER APPROVED WHATEVER STI PULATI ON TO
LEAVE ALL TH S HANG NG AT THE END.

MR BRANCART: YOUR HONCR YOR CRDER ON TH S WAS
DOCUMENT 209.

THE GOURT: D DN T WE CRANALLY HAVE AN EARLI ER

UNI TED STATES COURT REPORTERS
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TR AL DATE AND THEN YOQU ALL ASKED US TO MOVE | T? BECAUSE |
THNK T WAS --

MR PETERSON  YES

THE GORT: -- SET BACK IN SEPTEMBER CF 2013. I T WAS
SET FCR MNAY 11TH AND THE PRETR AL CONFERENCE WAS SET FCR
APR L 16TH

MR BRANCART: COCRRECT.

THE COURT: | BELI EVE YQU ALL ASKED FCR AN EXTENSI ON
VWHY DO D YOU ASK FCR AN EXTENSI ON?

MR BRANCART: YOUR HONCR THE EXTENS ON WAS GRANTED
INTHE -- | CAN T READ THE DOOUMENT NUMBER | T WAS GRANTED ON
JULY 2014, AND --

THE GOURT: | T WAS BASED ON THE PARTI ES STl PULATI ON

THE QLERK  JUDGE, DO YU WANT A OCPY?

THE GOURT: WELL, | HAVE IT IN FRONT CGF ME

THE QAERK 1T S58. 1T S HARD TO READ

THE GOURT:  HAVI NG QONS| DERED THE STI PULATI ON GF THE
PARTI ES FOLLON NG THE FI LI NG CF PLAINTI FFS  MOTT ON FCR | SSUANCE
G- AN CRDER AMENDI NG CASE VANAGEMENT SCHEDULE, DOCKET 58.

CH WELL.
CKAY.  WHAT ELSE? ANYTH NG ELSE?

MR BRANCART: TWD QUESTIONS, YOUR HONCR

THE GOURT:  WHAT' S THAT?

MR BRANCART: ONE IS --

THE GORT: IS THS EVEN GO NG TO GO TO TR AL?  WHAT

UNI TED STATES COURT REPORTERS
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DO YQU TH NK THE LI KELI HOOD IS NON THAT SUMVARY JUDQVENT HAS
BEEN DEN ED? WHAT' S YOUR SENSE? AND | KNOWPECPLE CAN NEVER
REALLY SAY. | T S HARD TO PREDI CT.

MR PETERSON | WOULD SAY I T'S A PRETTY GOCD SHOT,
YOUR HONCR

THE GORT: OKAY. AL RGHT. AND IF IT SETTLES, DO
YQU NEED THE PRETR AL CONFERENCE RULI NGS, CR NOT?

MR PETERSON | DONT TH NK SQ

THE GOURT: | DON T SEE WHY THAT WOULD GHANCE MJUCH

ALL RGHT. WELL, | HCOPE YQU P K A DATE I N NAY RATHER

THAN -- WELL, | QUESS YOR BR EFI NG SGHEDULE | S ALREADY SET.
YOU WON T BE ABLE TO SAVE ANY CF YOUR OMN RESCURCES | TH NK AT
LEAST IN TERVG G- DAUBERTS.

MR BRANCART: YOUR HOXCR --

THE GORT:  YEAH

MR BRANCART: -- IF | NAY? TWD QUESTI ONS.

THE GORT:  YES.

MR BRANCART: REGARDI NG THE DAUBERT MOTI ONS, WE HAVE
YOUR BRI EFl NG SGHEDULE

DO YOU ENVI ST ON US ARGU NG THOBE AT THE PRETR AL

CONFERENCE? R ARE YQU JUST O NG TO TAKE THEM ON THE PAPERS?

THE CORT: | DONT KNOVYET. | HAVE TOREAD I T
FI RST.

MR BRANCART: CKAY.

THE GORT: CGKAY? NON WTH MY PRETR AL CONFERENCE

UNI TED STATES COURT REPORTERS
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RULINGS, | USUALLY @ VE VERY SHORT REASONS ON THE RECCRD
CRALLY, BUT THEN THE PRETR AL CONFERENCE CRDER JUST SAYS "FCOR
THE REASONS STATED ON THE RECCRD, BALANG NG THE FACTCRS SET
FORTH I N FEDERAL RULE OF EM DENCE 403, THE OOURT, " AND THEN |
JUST LIST IT.
SO THAT | TRY TO DO PRETTY QU CKLY BECAUSE YQU NEED THAT

TO PREPARE FCR TR AL.

MR BRANCART: R @I, RGH. YOUR HONCR | BELIEVE
THERE S ONE OTHER | SSUE

THE CORT: WHAT' S THAT?

MR BRANCART: AND THAT | S THAT THERE WAS, | BELI EVE,
A CALL FOR AN CRDER REGARDI NG THE SEALI NG GF DOCUMENTS THAT HAD
TO BE -- DOCUMENTS HAD BEEN DESI GNATED AS GONFI DENTI AL BY
TRAVELERS. WE HAD TO RELY ON THEM AND FI LE A VAR ETY CF
D FFERENT VERSI ONS GF OUR PAPERS.

THE CORT:  YEAH

MR BRANCART: TRAVELERS PRESENTED A STATEMENT
REGARDI NG THEI R BELI EF AS TO WHY THOSE DOCUMENTS SHOULD BE
FI LED UNDER SEAL, AND | BELI EVE THAT | S PENDI NG TO BE DEQ DED
BY THE GCOURT.

THE GOURT: A SEALI NG MOTI ON?

MR BRANCART: YES

THE GOURT:  CKAY. [|'MSCRRY. REPEAT AGAI N WHAT
DOOUMENT THAT' S RELATED TQ

MR BRANCART: TH S WAS PART G- THE EM DENCE THAT WAS

UNI TED STATES COURT REPORTERS
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SUBM TTED | N PLAINTI FF CPPCSI TIAON WA CH | BELI EVE WAS 173.
IF YQU LL d VE ME ONE MOMENT, YOUR HONCR
THE QAERK I T S 194, YOUR HONCR
THE GOURT: THAT' S THE SEALI NG NUMBER?
THE CLERK  THAT' S THE SEALI NG NUMBER
THE COURT: 194, CKAY.
MR BRANCART: 194.
AND, YOLR HO\CR - -
THE GORT: BOIH HAVE HAMWERS ON THEMP DO THEY BOTH
HAVE HAWERS ON THEWP
THE CLERK YES, YOUR HONCR
THE COURT: 178 AND 1947
THE CLERK 172 AND 194, YOLR HONCR
THE CORT:  CKAY.
MR BRANCART: THAT' S QR NOTES, YOUR HONCR
THE GORT: ALL RCGHI.  WE LL TRY TO TURN TO THAT.
CKAY.  WHAT ELSE?
MR BRANCART: THAT IS IT FCR PLA NTI FFS, YOUR HONCR
THE GOURT:  CKAY. ANYTH NG BELSE, MR FRANKEL R
MR PETERSON?
MR PETERSON NQ YOR HONGR  THANK YQU VERY MUCH
THE CORT: KAY. THANK YQU.
MR BRANCART: THANK YQU
MR PETERSON  THANK YQU, YOUR HONCR

THE GOURT: LET ME ASK YQU A QUESTICN I T SEEMS A

UNI TED STATES COURT REPORTERS
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LITTLE BIT UNFAIR -- THE FI LI NG DEADLI NE | S TOMCRRON  YQU
PREPARED THE 5 PAGE CRDER THEY PREPARED A 15 PACE CGRDER DO
YQU WANT ME TO EXTEND THAT DEADLI NE? | TH NK THAT WOULD O\LY
BE FA R

MR BRANCART: WE WERE ACTUALLY FAIRLY EXQA TED BY
YOR RILING 4 VEN EVERYTH NG ELSE THAT HAS TO BE DONE, YOR
HONCR, THAT WE -- OFTEN TI MES THE LEGAL WIRK EXPANDS TO THE
PAGES ALLOTTED AND W, VEE THOUGHT THS WAS ABIT GF A A FT.

THE CORT: WELL, THS IS DLE TOMRRON SO | FEEL
LIKEIT S ALITTLE BIT UNFAIR TO DOBLE THE PACE NUMBERS
WTHN YOQU KNOV-- WHAT? -- N NE HOURS CGF THE DEALLI NE

MR BRANCART: WE RE FINE WTH THE EX STI NG DEADLI NE,
YOR HONCR  WE VE PREPARED OR -- WE VE PREPARED OUR DAUBERT
MOTI ON AND VE WLL SUBMT IT.

THE GOURT: | OOWLD JUST GO TO B (HT PAGES.

I MEAN | DON T SEE WHY YOU WAl TED UNTI L NAY 7TH WHEN THE

FILI NG DEADLINE | S MAY 8TH | S THERE A REASON THAT YQU -- |
THNK IT SJUST ALITTLE BIT PREJUD A AL TO THE OTHER SI DE TO
DOBLE THE PAGE NUMBERS WTH N N NE HOURS OF THE FI LI NG
DEADLI NE.

MR PETERSON WELL, THE -- THE ONLY REASCN -- YOR
HONCR ONE CGF THE REASONS WAS THAT W RECH VED YOUR COURT - -
YOR HONCR' S RULING ON THE 1ST G MAY.

THE CORT: UM HWM

MR PETERSON AND WE JUST FELT THAT | T WAS

UNI TED STATES COURT REPORTERS
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APPRCPR ATE TO RAI SE | T AT THE O\VC

THE CORT: ALL RGHT. | MEAN THAT |'S REASONABLE,
BUT | THNK IT IS UNFAIRLY PREJUDI O AL TO THE OTHER Sl DE
BECAUSE THEY' VE BEEN WORKI NG WTH N MY DEADLINE, CR WTH N THE
PAGE LIMT.

MR PETERSON \WELL, VE --

THE CORT: CAN YOU WORK WTH N MY PAGE LIMT? IF
YOU CAN T -- | MEAN, \WHAT WERE YQU ASSUM NG | F | DEN ED YOR
REQUEST? WHAT WERE YOU GO NG TO FI LE TOVDRROXP | MEAN, YQU
JUST VEREN T GONG TOCHP IT AAD FILEA THRD CF IT, RGHT, CF
WHAT YQU HAVE? WHAT WERE YOU PLANNI NG TO FI LE TOVORROWI F |
DEN ED YOUR REQUEST?

MR PETERSON WELL, WE D BE FILING A FI VE PAGE
MOTI CN THAT, IN CLR VI EW | NADEQUATELY SET FORTH CUR PCSI TI ON

THE CORT: ALL R GHT.

WELL, DO YOU HAVE ANY REQUESTS, MR BRANCART?

MR BRANCART: YOLR HONCR | DO NOT.

THE CORT: ALL R GHT.

MR BRANCART: THE EXI STI NG DEADLI NE AND THE
EXPANSI ON TO TEN PAGES IS FINE  WE VE COMPLETED OLR BRI EF.
| T LL BE FI LED TOVORROW

THE CORT: CKAY. ALL RGHT. THANK YOU ALL.

MR BRANCART: THANK YOU.

MR PETERSON THANK YOU.

( THE PROCEED NGS WERE CONCLUDED AT 3:09 P.M)
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CERTI FI CATE CF REPCRTER

I, THE UNDERSI GN\NED GFFI A AL COURT REPCRTER OF THE UN TED
STATES D STR CT CQOURT FOR THE NCRTHERN DI STR CT' GF CALI FCRN A
280 SQUTH FI RST STREET, SAN JOBE, CALI FCRN A, DO HEREBY
CERTI FY:

THAT THE FOREQO NG TRANSCR PT, CERTI FI CATE | NOLUSI VE, | S
A QCRRECT TRANSCR PT FROM THE RECCRD CF PROCEEDI NGS | N THE

ABOVE- ENTI TLED MATTER

LEE- ANNE SHORTR DGE, CSR ORR
CERTI FI CATE NUMBER 9595

DATED.  MAY 29, 2015
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