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~ourf of Cr~li~or~iaQ Y of Los An8etes

JAN ~ 5 2010
Sherri Fi. Carter ~ecutive Officer/Gl~rk

~Y~ Nancy NayArro, Deputy

SUPERIOR COtJRT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ~1N~ELES

ROGER HARRIS, DUANE I-~RO~N, and
BRIAN LINDSEY Case'Nos.: BCS79498

Plaintiffs,
VS.

I'ARM~RS INSURANCE EXCHANGT
ai d MID CENTURY' .XNSUR~INCE
COMPANY,

Defendants,

~T._.._: ~) ORDER. SUSTAINING IN
PART .AND OVERRULING IN k'ART
D~;rENDANTS' DEMURRER TO
PLAINTIT'F' S FIRST AMENDED
COMPLAINT

~-Iearing Date: January 25, 2016
Tizne: 11:00 a.m.
Dept.: 307

.l'laintiCFs Roger rZaxxis, Duane .Brown, and Brian Lindsey (callect~ve~y, "Plaintiffs"

brzx~g this putative class action against I)eFendants Farmers Insurance ~:xchan.ge and it

affiliate, Mid Century Insuca~~ce Company (coileetively "Fanners" or Defe~daz~ts") allegro

that Defendants violated T.ns. Code § 1861.02 and. Cal. Code Regs., tit. 10 ~ 2632.5 b

imperz~nissibly calculating aa.to rnsuraia.ce pre~niunls based on a poticyholder's vvil.lingnes

to tolerate a przcc increase — a factor l~nown as "elasticity of demand." Defendants deinua

that Plaintiffs' UCL causes of acl~i~z1 (~) fail withiza the exclusive jurisdiction o~ th
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Califor.~nia Departzx~ent of Insurance and is barred by Ins. Code § 1860.1; (2) are barred

ih~; "filed rate" doctri~~e; (3) are ba~-~ed due to Plaintiffs' failure to exhaust ~,dministrati

remedies; a,ad (4) are barred by the "safe harbor" provisions of the UCL. Alternatively

Aef'endailts argue that: this case should be stayed under the "primary jurisdictzon."

pending proceedings before the Cominis~iox~ez~ of Insurance (the "Coinmissionez•")

'T'he Court folds that Plaintiffs' UCH acid unjust enrich.xnent causes of action. axe

bar~~ed by Ins. Code § 1.$60.I or tl~e "filed rate" doctrine because Plaintiffs are nc

challengi~lg a rate or raging Factor a~~proved by the Commissioner. However, the Cour

agrees that Plaintiffs fail to allege a viable cause of action far violation of Tns. Code

18b 1.10. The CourC also agrees that the doctrine of primary jurisdiction applies and that thi

matter should tae stayed pending proceedings before the Colninissi~xaer.

Accordingly, the Cou~l OVERR~JLES Defez~daz~ts' demurrer as to Plaintiffs' UCI

and unjust enriclaxn.e~t causes of aetian. The C~urC SUSTAINS VJITH~UT LEAVE TC

AMEND Defenda~sts' demurrer as to Plaintif..fs' cause of action far violation o£Ins, Code

1861.10. Thy Court STAYS this matter pe~ading proceedings before the Canunissioner.

I. Ir~firoduction

A. ~'act~ Alleged

Auto insurance pa•emiums in California are set pursuant #n a two-step process. (F

26•) l~ i~~st, an insurer must calculate and obtain the I~Zsurance Commissioner's approval o

a "base rate," which is the saxl~.e for each poiicyhalder anc~ represents the total

premium that the insurer must charge in order to cover expenses and obtain a reasonable

i of rettiz~. {~A.0 ~ 26; Ins. Code § 1$61.05.) Second, an insurer zzaust ale a "class plan'

disclosing the rating factors used to determine each polic~h~lder's premium. (FAC ~ 29.:

Rating factors axe defined as "any factor, including discounts, used by an insurer whicY

_2_
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establishes or affects the rates, premiums, ar charges assessed for a policy of automobil

insurance." (rAC ¶ 28; Cal. Code Regs. ("CCR"), tit. ].0, § 2632,2.}

The Insurance Code states that r~.tes a~~d peer7~iuzns "shall" be determined

application of the following factors, "(1) The insuted's driving safety record. (2) The numbe

of miles he or she drives axlzlually. (3) The numbex of years of driving experience the insure

'has had. (~) Those other factors tl~at the commissioner r~~ay adopt by regulation and that have

a su~slantial relationship to the rislc of loss." {FAC X130; Ins. Code § t 861,02(x),) Code o

R.egulaiions, title 10, ~ 2632.5(d) sets .forth additional rating; factors approved by the

Coanznissior~er includi~~g the type o~ vehicle, vehicle performance capabilities, gender

marital status, and. persistency. (FAC X131.)

The Comznissianer has not approved "elasticity of demand" as a rating factor the

insurers may consider• in determini.lag a policyholder's pxeinium. (FAC ¶ 32; CCR, tit, 10,

2632.5(d}.) Nevezthaless, .Plaintiffs allege that De~'er~dants use elasticity of demand as ;

rating; factor and charge certain policyl~olders more if they are un~ik:ely fio seek insuzanc~

eisewher~e in respo~~.se to a price increase. (FAC °~ 39.) Ae~endants did not disclose their us

of elasticity of demand in their class plaxz. (FAC ¶ 40.} As a result, "Defen.dants' customer

whose demand is inelastic ...pay prices that are higher khan they would have paid based o

the risk they pzesent, and highez t~~an they would Y~ave paid in accc~rdanee with tk~e class pla

Defendants filed with tl~e Department and Chat the Department approved." (FAC ~ 39.)

Plaintiffs allege that named Plaintiffs and putative class members have suffered injury

in fact and have lost: inc~ney as a result of I7efex~dants' unlawful business acts and practices,

!3. Pf°ncea'ural Hirtory

-3 -
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On April 22, 201.5, Plaintiffs filed their initial class action. complaint

Defendants. On October 29, 2015, Plainti~~s filed the operative I'ir•st Amended Cc

alleging the foil wing causes of action:

~ . Violation of Unfair Competiti~~. Law —Commission of Unlawful Business Act

Practzce Cal. Bus. ~ Praf. Code § ]7200 et seq.;

2. Vialatioii of TJnfair Competition Law —Commission of Unfair Business Act

Practice Cal. Bus. ~ Pro:C. Code § 17200 et seq.;

3. Viola~:ion of L7n£aix Competition Larx~ — Co.~~mission of Fraudt~le~t Business ~

o:r Practice Cal. Bus. § Pxo;F, Code ~ 1720Q et seq.;

4. Unjust L~irickim.ent;

S. Violation of Cal. Ins. Code ~ X861.10.

Defendalits demur to all causes of action. PlaintifFs oppose.

I I YI. Analysis: Der~aurrear

A demurrer for sut:ticic;ncy tests whether the complaint states a cause of action, (HahY

v, Nfir^c~a (200) 147 Cal.App.4th 740, 747.) When considering dez~aurrers, courCs read t~3e

allegations liberally and in context. In a demurrer proceeding, the defects must be apparet~.'

ova tk~e face of the pleading or via proper. judicial notice. (Dorzabedian v. Mercury Ins. Co

0.004) 116 Ca1.App.4th 968, 994.) "A demurrer tests th.e pleadings alone and not tl~e

evidence or other ea~trinsic matters. Therefore, it lies an.ly where tlae defects appeaz~ oXa the

face of the ~leadin~ or are judicially noticed (Cal. Code Civ, Proc., ,~ ~ 430.30, 430.70). The

only issue involved in a demurrex hearing is whether the complaint, as it stands, unconilectec

with extraneous matters, states a cause of action." (I~'ahn, supra, 147 Ca1.App.4th a~ 747.;

"~1s a general rule in testing a pleading against a demurrer the fads alleged in the pleading

are deeil~.ed to be true, however improbable they may be. [Citation.] The courts, however

wr.11 not close theix eyes to situations where a eo~nplaizat contains allegations of t'ac

inconsistent with attached documents, or allegations contrary to facts which are jud.ici.all}

Q
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noticed," (Del.r. Webb Corp. v. Structu~•ul Materials Co, (19$1) 123 Cal,~lpp.3d 543,

[176 Ca1.Rptr. 824j.)

A.

Plazntiffs Are Not Clzallen~ing an A. proved Rate

e Insurance C

Defendants argue that Ins. Code § 1860.1 bars Plaintiffs .from challenging rates

rating factors approved by the Insurance Comznissic~ner. Section 18b0.1 states:

Nn act doxie, action taken or agreement: made puxsuax~t to the authority conferred b~
Chapter 9 of the Insura~ace Code] shall constitute a violation of or grounds fo
prosecutioxi or civil ~raceedings under any ofher law of this State heretofore n
hereafter enacted which does trot specifically refer to insurance.

The Iollowin~ section (§ 1860.2) provides:

~'he administration and enforcement of [Chaptex 9~ shall be gover~led solely by t
provisions of this chapter. Except as provided in this chapter, no other law relating
insu~~ance and i~o other provisions in this code l~eretotare or hereafter enacted sh
apply t~ or be construed as supplementing or modifying tkze provisions of this chap
uixless such ol:her Iaw or other provision expressly so provides and specifically refs
to tl.1e sections of this c1~.apt~r which it intends to supplement or nlod.iEy.

Defendants contend that under these sections, any challenges to an approved rate

be brought u~~der the administrative procedures set fortk~ in Chapter 9 of the I1~surance Code

Specifically, article 7 of Chapter 9 states:

",Azay person aggrieved by a~1.y rate charged, ratii~b plan, rating system, o:
underwritizig rule ~oilowed or adopted by an insurer ox rating orgaz~izatxo~~, .may file
a written. corx~plaint with the commissioner rec{uesting that the comznissio~icr reviev~
tlae zna~ln.ez• in which the rate, plaxi, system, or rule has been applied with respect tc
the insurance afforded to that person, S~ addition., the ag~~rieved person mad fle
written. request for a public hearing bafore tl~e commissi~~~er, specifying tie ground:
relied upon,"

-5-
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(Ii~s. Code, § ~ 858(a).) However, Y11S. Code, ~ 1861.03, which is also under Chapter 9a

ex~t~~ssly staCes:

The business of insurance shall be subject to the laws of California applicable to an
OtY18P ~US11.1~55, TTICIZIC~II1~, but not limited to, the Unruh Civil Rights Act (Sections S
to 53, inclusive, of, the Civil Code), ai~.d the aiatitrust ar2d unfair' business practice
laws (Pats 2 (colnmencazag with Section. X 6600) anc~ 3 (commencing with Sectio
I7500) of Division 7 of the Business and Professions Code).

(I~Zs. Code, ~ 1861.03(x) [emphasis added].} As the court ire MacKay v. Superior^ Cour~

(201U) 188 Ca1.App.4~th 127, 1442 [l 15 Ca1.Rpt~.3d 893, 9Q4] recognized, section 1861.0:

"which i~~a~.es all of ̀tlle taws of Califo~-~Zia applicable to any other busi~.ess' a~plieable t<

`[t]he business of insura~~.ce,' appears to contradict Z~nsurance Code sections 1$60.1 anc

1860.2, which liini.t ratemaking enforcement to the statutes set forth in the ratemakixa~

chapter itself " The Mae,Kay court reconciled this contradiction by finding that sectio

1860,1 "does not exempE al.l acts done ̀ pursuant to' the chapter—which is to say, a]

rateniaking acts----but instead exempts acts done ̀pursuant to the authority conferred by Chi

chapter,"' (Id. at 143,) Because Chapi:er 9 "confers on the [.Department of Insurance] th

exclusive authority 1:a approve ins trance ratizag plans," the court co~~cluded that "[a]n insure

chaxging a preapproved rate is ... ta.ki~g an action pursuant to the authority conferred by th

chapter."

In MacKay, the court h~Id fhat plaintiffs were precluded from bringing a civil actiot

challenging de£e»dant's use of accidexa.t verification as a rating factor because "accicien

verification was, i.n fact, a rating factor approved by the DOI." (.Id. at 1437.) However, thf

court clarified that "if the underlying conduct challenged was not the charging of at

approv~;d rate, but the anplicatio~t of an unapproved underwx~ting guideline, Xz~.surance CodE

section 1$60.1 would ;got be applicable." (xc~. at 1.450.) In ~thex words, an insurer eoulc

"file with the [DOI] a rate filing and class plan that [satis~ies~ all of the rafiemakin~

components o~ the xeguiatio~ls," but sti11 violate the Insurance Code zn applying tha

approved rate. (Ibicl.) This is precisely what Plaintiffs allege happened ia~ this case.
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Plaintiffs allege that Defendants fited a rate filing and class plan meeting all

requirements in the regulations. However, Plazz~ti:Ffs allege that i~1 applying the approvec

rate, Defendal~ts improperly took into consideration elasticity of demand as a rating factor

The parties agree that elasticity of demand was not one of the rating .factors submitted to thf

DOI as part of Defendants' class plan, which means that Plaintiffs are not challenging a raft

or rating factors approved by the Commissioner. Thus, under MacKay, PlairltiFls' causes a:

action are not barred. by Ins. Code § 1860.1 because P1.aintiffs are ~~.ot challenging an "actin

~takenJ pursuant to the authority conferred by the chapter." (See Donabedian v. Mereur^

Iras. Co. (2004) 11.6 Ca1.App.4th 968, 992 [11 Ca1.Rptr.3d 45, 62] [ovet~t~ling trial court'

order granting defendant's dernurt•er to plaintiff's UCL cause of action because plaxz~iiff wa

not chaliengzng an approved rate, btxt instead challenging defen.dant's use of "lack of pxio

insurance" to determine insuzability without the Comn~issio~~er's approval.)

B. Plaintif s' Claims are Not Barred Under the "Filed Rate"Doct~°ine

Defendants nest argue that Plaintiffs' claims are also barred under the "filed rate

doctrine. The filed rate doctrine "derives from the requirement contaixled in the Fcder~

Communications Act that common carriers ... f"ile with the 'federal Com~nunicatio

Co~runission (FCC} and deep open for public inspection ̀ all charges (and the] classification

practices, and regulations affeciin~ such charges."' (Day v. r~.7' & T Copp. (199H) 6

Cal,App.4th 325, 328-29 [74 Ca1,Rptr.2d 55].) "[T]h~ doctrine presumes the consumer'

knowled;e of al] lawful rates and bars consuYner suits for cla~nages arising out of claim

iiZvolvin~ those rates, on the pr~tnise that a consumer who pays th.e filed rate has suffered n~

injury and incurred no darn.age." (Ibid.} In MacKay, the Court £nund that "[n]umerous staff

courts slave applied the filed rate doctrizle to approved insurance rates." (MacKay, supra

188 Cal.App.4th at 1448-49.)

-7-
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I.n ibis case, even assuming the filed rate doctrine applies, Plaintiffs' claims are

barx-ed. As discussed above; Plaintiffs are not challenging the xate or rating factors Filed wit]

the Department of Insuxa~n.ce. Instead, Plaintiffs allege that Defendants used inelasticity o

derx~.and as a rating factor without the Department's approva.i az~d as a result charged a

higher than the approved rate.

C.

Frr.~iclarnent
Action

Defendants contend that Plaintiffs' unjust enrichment cause of acl:ion fails because

is being used as a zx~eans to plead around explicit bars to other causes of action. (Derv, p

14.) "The ele~~aei~ts of an unjust enrick~~nent claim a.re the ̀ receipt of a benefit az~d [the

unjust retention o~t~ae benefit at the expense of aziother."' (Peterson v, Cellco Partner

(2008) 164 Ca1.App.4th 1583, 1593 [80 Cal.Rptr,3d 31.6, 323].) The Count finds

Plaintiffs have su£#xcieistly alleged a cause of action for unjust enrichment by alleging

Defendants "unjustly collected higher auto insurance payax~ents from thousands of insu

than :hey were entitled to by using elasticity of. demand as a rating factor."

De£e~da~ts' citation to Peterson v. Cellco PaYtrze~ship (2008) I64 Ca1,App.~th 1S8

[SO Ca1.Rptr.3d 31.b] is inapposite. In Peterson, plai~atiffs allebed that defendants wez

uiYjust~y enriched by selling i~.su~a~~ce and receiving insurance pxexaliums without a livens

to sell such insurance. (Id, at 1586.) The appellate court affirmed tlae trial court's ruliz~

sustainziig defendant's demurrer to plaintiffs' causes of action fox viola~io~ of the UCL an

unjust enrichment, in part, because plaii~tif~'s fai.l.ed to allege an actual injury. (Id. at 1592

X 594.) The court also held that plainti~'fs could not "ci~~cumvent the law and public po~ic~

reflected in [the UCL]" by "pursu[ing] their claim under the label "unjust enrichmezit." (.Id

at 1595.)

_~~



Case 4:15-cv-04788-YGR Document 42 Filed 01/27/16 Page 12 of 15

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

lb

1.7

1$

19

20

21

22

23

24

25

26

27

28

Here, by contrast, Plaintiffs have alleged i~~ju:ry in fact and have stated a cause o

action under the UCL. Accordizlgly, the Court finds that Plaintiffs have also stated a eaus

of action fog• unjust enrichment.

D. Plaintiffs Iyail to Alle oflns. Code d' 186.1.1

Defendants demur to Plaintiffs' cause of action for violation of Ins. Lode § 1861.10

0~1 the grounds that that section of the Insurance Code does not create a private right of

action. The Couz-t agzees. Ins. Code § 18~ 1. X. 0(a) states:

{a) Any person inay initiate or intervene zr~ any proceeding permitted or. established

pursuant to this chapter, challenge any action of the coix~~nissioner under this article,

and enforce any provision of this article.

"The plain laX~guage o:f this clause provides no az~dependent authority for a proceeding no

otherwise authorized by chapter 9, but creates broad standing ~r1 a proceeding ̀ permitted o:

estaUlished pursuant to' claapter 9." (Farmers Ins. Exchange v. Superior Court (2006) l3'

Cal.App.4th 842, 854 (~Q Cal.Rptr,3d b53, 661].) In other words, under section 18~i1.10{a)

an insured may initiate an administrative procedure pursuant to section 1858(a) or ale sui

under the UCI~ or another business law pursuant to section 1861,03(a), However, section

1861.10(a) "does not create a private right: o~action hosed on a r~iolatia~ of sectiozl 186 ~ .02.'

(Id. at 854.)

Accordzx~gly, Plaintiffs' cause of action under section 1$61. l.0(a) fails as a matter

aw.1

1 Tha Court notes t[~at Plaintiffs do noL raise any arguments opposi~ag Defendants' demurrer to this cause of action.
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E.

Jurisdiction "

Defendants contend Ctlat Plaintiffs' clauns Far.i because Plai~atzffs failed to

their admi~aistrative remedies. Xn the alternative, DcFendarzts argue that, under. the

e t

of "Primary ruz•isdiction," Plai.~~ti~ffs' claims should be stayed. pending proceedings befor

the Comi~aissioner. Tn Far^meYs Ins. Exchange v. Super°ror Court (1992) 2 Cal,4th 377, 39

[6 Ca1.R}~tc.2d 487, 495-96, 826 P,2d 730, 73 $~39] ("Farmer^s"), our Supreme Court, quotin

the U.S. Supreme Coup's decision i~~ US, v. Western Pac. R. Co. (1956) 352 U.S, 59 [7

S,Ct. 161, 1 L.~d.2d 126], explained the relationship between the doctrines of exhaustio

and primaY~y,jurisdiction:

" ̀Exhaustzon' applies where a claim is cognizable in the first instance by

adnairzistrative agency alone; judicial interference .is withheld ur~tzl the adininistrativf

praeess has ruz~ its course, ̀ Primary juYisdiction, ' on the other^ hand, applies where c

clair~2 is oYiginally cognizable in the courts, and cones into play whenever

enforcement of the claim requzzes the resolution. of issues wlaicla, under a regulator

scheme, have been placed within fl.~e special competence of an administrative body

in such a case the ,judicial process is suspended pending referral of such issues to the

administrative body for its views."

(Id. ai 738-739.} Ix~ 1~'arme~°s, the Supreme Court applied this defiiaition and held that a ~T

claim allegi~~g a violation of the I.z~sura~~ee Code is "originally cognisable in tl~e courts"

~ ~ thus "tri~~ers application of the prix~aary juxisdictiozi doctrine" rathex than e~austioz~ o

remedies. (Id. at 391.} In that case, the People, through the tltt~rney General, filed sui

allegiaag that various rnsurers violated the iUCL by "(i) refusing to offer and sail a Gooc

Driver Discount policy to ar~y person who meets the standards of section 1$61.025; (ii

re~usin.g to charge persons who qualify for tl~e Good Driver Discount policy a rate "at 1

~~
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20% below the rate tkae insured would otherwise have bee~a. charged for the same coverage"

(t.ii) unlawfully usixzg tl~e absence of insurance as a cxiteric~n for determining eligibility for

Crood Driven Discount policy ... ;and (iv) "ur~fairly discriz~~ttating in eligibility and rate:

f~~ z~~surance for persons who qualify under the statutory criteria far a Good Driver Discoun

policy." (Id. at 381-382.)

Tn view of tlae allegations in the People's com~~laint, the Farmers court found "~ooc

reason [o require that th[e~ [Insurance Code's] administrative procedures Fie invoked." (Id

at 396,} The coul-t noted that "questions involving insurance ratemal~ing pose issues fog

which specialized agelzcy fact-finding and expertise is needed i.n order to both resolve

complex Factual questions and p~•ovide a reco~,d for subsequent judicial review." (1'd. at 397.;

Mozeover, requiri~~g courts "to rule on such matters without benefit of the views of the

agency charged with regulating the izlsurance industzy" creates a "risl~ of ineonsisten

application of the regulatory statutes." (Id. at 34$,)

Plainti:Cfs ~~espond that deiexring 1:his matter t~ the Commission is unnecessary becaus

the question of wl~etlzer Defendants exa~ployed elasticity of demand as a rating factor is

strai~htforwaz~d question that can be answered without the Commissioner's expertise.

Court is not convuaced. Defendants contend that they drd not use elasticity of a dernarld

a rating factor. `I"hus, eva.luatin~; P~ai~itiffs' claims would necessarily involve a techn

analysis of the rating factol•s and forzZlulas used by Defendants i~ order to determine whel

ox' noC elasticity of demand was taken. into accot~ni. In such a situation, as recognized by

I{'armers court, "it seems clear that the Insurance Commissioner, .rather than a court, is

suited iilil:ially to determine whethez leis or her own. regulations pertaining to co~~apli

~~ave been faithfully adhered to by an .insurer." (Farmer's, supra, 2 Cal.4th at 399.)
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III. ~onel~sio~

Foy the #oregoing reasons, the Court SUST,A~INS WITHOUT ~:,~AVE TO AIVIF

Defendants' demurrer to Plaintiffs' cause of action ~`or violation of Ii1s. Code § 1 X61. a,0.

Court OVERRULES Defendants' demurrer to Plaintiffs' remaining causes of action.

addition, applying the doctrine of "p.rimary jurisdiction," the Cotut STAYS this m~

pending proceedings before tl~e Co~nillissior~~r of Insurance.

AMY ~. WC~~~~9 J~it~C~~

Dated: ~A~ ~ ~~ ~~ s~
AMY D. ROGUE

J~TDGE OF THE SUPEI2XOIZ COUR.~'

-12-


