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judgnment of the Waukesha County Circuit Court, Lee S. Dreyfus,
Jr., Judge.?!

12 Melissa and Kenneth Anderson sued their forner
attorney, Thomas Aul, for |egal malpractice. W sconsin Lawyers
Mut ual I nsurance Conmpany (WLMC), Attorney Aul's professional
liability insurer, intervened in the |awsuit. W LM C sought
summary judgnment declaring that the insurance policy it issued
to Attorney Aul did not cover the Andersons' claim

13 The WLMC insurance policy provides coverage for

those "clainms that are first made against the insured and

reported to the [insurance conpany] during the policy period"

(enmphasi s added). This type of policy is comonly known as a
cl ai ms- made- and-reported policy.

4 Wsconsin's notice-prejudice statutes, W s. St at.
§8 631.81(1) and 632.26(2) (2011-12),2 provide that an insured's
failure to furnish tinmely notice of a claimas required by the
terms of a liability policy wll not bar coverage unless tinely
notice was "reasonably possible” and the insurance conpany was

"prejudiced" by the del ay.

! Anderson v. Aul, 2014 W App 30, 353 Ws. 2d 238, 844
N. W2d 636.

Justices Ann Walsh Bradley and David T. Prosser join this
| ead opi nion. Justices N Patrick Crooks, Patience D.
Roggensack, and M chael J. Gablenman join Justice Annette K
Ziegler's concurring opinion, which represents the majority
opinion of the court. See 1106 n.1 of Justice Ziegler's
opi ni on.

2 Al subsequent references to the Wsconsin Statutes are to
the 2011-12 version unl ess otherw se indicated.



No. 2013AP500

15 The question presented is whether Wsconsin's notice-
prejudice statutes supersede the WLMC policy' s requirenent
that clains be reported during the policy period. If the
noti ce-prejudice statutes supersede this reporting requirenent,
the next question is whether, under the notice-prejudice
statutes, WLMC was prejudiced by Attorney Aul's failure to
report the claimduring the policy period.

16 The parties agree that the Andersons' claim against
Attorney Aul was first made during the policy period, that
Attorney Aul did not report the claim during the policy period,
and that reporting the claim during the policy period was
reasonably possible. They dispute whether the WLMC policy's
requirement that clains be reported during the policy period is
governed by the notice-prejudice statutes and also whether
WLMC was prejudiced by Attorney Aul's failure to report the
claimduring the policy period.

17 Upon considering the text of the notice-prejudice
statutes, the historical context of clains-made-and-reported
poli ci es, the statutory  history of the notice-prejudice
statutes, the consequences of alternative interpretations of the
noti ce-prejudice statutes, and the purpose of clains-nmade-and-
reported policies, we conclude that Wsconsin's notice-prejudice
statutes do not supersede the reporting requirenent specific to
cl ai ms- made- and-reported policies.

18 Because we conclude that the notice-prejudice statutes
do not supersede the WLMC policy's requirenent that clainms be
reported within the policy period, we need not address whether,

3
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under the notice-prejudice statutes, WLMC was prejudiced by
Attorney Aul's failure to report the claim during the policy
peri od. However, even if we had determned that the notice-
prejudi ce statutes supersede this reporting requirenent, WLMC
woul d prevail. Requiring an insurance conpany to provide
coverage for a claim reported after the end of a clains-nmade-
and-reported policy period is per se prejudicial to the
I nsurance conpany.

19 Accordingly, the decision of the court of appeals is
rever sed.

120 CQur analysis is as follows: After briefly setting
forth the undisputed facts, we discuss the standards of review

applicable to a review of summary judgnent and to the

interpretation and application of insurance policies and
st at ut es. W follow this discussion with an analysis of the
nature and history of cl ai ms- made- and-reported insurance

policies and the terms of the WLMC policy at issue in the
i nstant case. Lastly, we interpret the relevant statutes, Ws.
Stat. 88 631.81(1) and 632.26(2), and discuss their application
to the WLM C policy.

I

11 The facts are not in dispute for purposes of this
revi ew.

112 On Decenber 23, 2009, Melissa and Kenneth Anderson's
attorney notified Attorney Thonas Aul by letter that they "were
dissatisfied with the legal representation [Attorney Aul had]
provided."” The specific allegations were that Attorney Aul had

4
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an unwai vable conflict of interest in the Andersons' purchase of
commercial property in downtown Delafield; that Attorney Aul
nonet hel ess represented the Andersons in that transaction; that
the terms of the transaction were "unfair and unreasonable"; and
that the "transaction violate[d] the rules of attorney
professional responsibility.” The Andersons demanded that
Attorney Aul pay them $117, 125.

113 Attorney Aul received the letter from the Andersons’
attorney while he was insured under the clains-nmade-and-reported
professional liability policy issued by WLM C,

24 1t is undisputed that the letter from the Andersons'
attorney constituted a "claim first made against the insured"
during the policy period (April 1, 2009, to April 1, 2010) and
that the policy required Attorney Aul to report that claimto
WLM C during the sane period. Attorney Aul did not report the
claimto WLMC until Mrch 2011, nearly a year after the policy
period expired.

115 A year later, in March 2012, the Andersons filed suit
against Attorney Aul and several conpanies owned by Attorney
Aul .3 The Andersons alleged breach of fiduciary duty, |egal
mal practice (negligence), breach of contract, and
m srepresentation contrary to Ws. St at . 8§ 100. 18. The

Andersons also sought punitive damages for Attorney Aul's

3 The conpanies named as defendants were: Aul Real Estate
| nvest ment Conpany, LLC, Cornerstone Investnents of Delafield,
LLC, and Riverside Investnents, LLC
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"mal i ci ous" conduct toward the Andersons "or his intentional
di sregard of the[ir] rights."

116 In May 2012, WLMC noved to intervene in the |awsuit
and undertook Attorney Aul's defense under a reservation of
rights. The circuit court granted WLMC s notion to intervene
and bifurcated the case to address the issue of coverage first.

117 WLMC filed a notion for summary judgnent, seeking a
declaration that the insurance policy it had issued to Attorney
Aul did not provide coverage for the Andersons' claim The
circuit court granted WLMC s notion for summary judgnent. In
an oral ruling, the circuit court stated that it was "satisfied
that M. Aul did not notify [WLMC] in a tinely fashion." The
circuit court further stated that "there's nothing in this
record that indicates specifically that WLMC has been
prejudiced by this [untinely reporting], but that's not the
standard as it presently exists. . . ."

118 On appeal, the court of appeals reversed the sumary
judgnment in WLMC s favor and held that "[bJoth the applicable
statutes . . . and our case law make it clear that the circuit
court nust determne whether wuntinmely notice prejudiced an
insurer; the finding of untineliness is not solely dispositive."*
The court of appeals then applied the definition of "prejudice"

adopted by this court in Neff v. Pierzina, 2001 W 95, 9144, 245

4 Anderson, 353 Ws. 2d 238, 9111.
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Ws. 2d 285, 629 N.W2d 177,° and concl uded that because Attorney
Aul's untinmely reporting of the claim did not hinder WLMC s
"ability to investigate, evaluate, or settle [the] claim
determ ne coverage, or present an effective defense,” WLM C had
not been prejudiced.®
Il

119 Summary judgnent is granted when there is no genuine

issue as to any material fact and the noving party is entitled

7

to judgnent as a matter of |aw "An appellate court reviews a

summary judgnment applying the sane standards and net hods used by
the circuit court."®

120 Whether sunmary judgnent should be granted in the
instant case depends on the interpretation of the WLMC
i nsurance policy and the interpretation and application of Ws.
Stat. 88 631.18 and 632.26, the notice-prejudice statutes.

Interpretation and application of insurance policies and

statutes are ordinarily questions of law this court decides

® "Prejudice to the insurer in this context is a serious
impai rment of the insurer's ability to investigate, evaluate, or
settle a claim determne coverage, or present an effective
defense, resulting from the unexcused failure of the insured to
provide tinely notice." Neff v. Pierzina, 2001 W 95, 944, 245
Ws. 2d 285, 629 N.wW2d 177.

® Anderson, 353 Ws. 2d 238, 1113, 16.
" Ws. Stat. § 802.08(2).

8 Frost ex rel. Anderson v. Whitbeck, 2002 W 129, 94, 257
Ws. 2d 80, 654 N.W2d 225.
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i ndependently of the decisions of the circuit court and court of
appeal s but benefiting fromtheir anal yses.
[ 11
121 Before examning the reporting requirenment set forth
as a condition of coverage in the clains-mde-and-reported
policy at issue in the instant case, we exam ne the nature and
history of clains-nmade-and-reported policies, conparing them
with other types of liability policies. This background
information helps inform our interpretation of the text of the
W LM C insurance policy and the notice-prejudi ce statutes.
A
22 There are two primary types of professional liability
i nsurance policies: occurrence policies and clains-nmade
policies.® Cains-nmade policies are further divisible into two
primary types: pure clainms-made policies and clains-nmade-and-

reported policies. '

® See generally New Appl eman on |nsurance Law § 20.01[5][a]
(Library ed.) (discussing occurrence-based and cl ai ns- nade- based
liability insurance). See also Gerald Kroll, The " ains Made"
Dilemma in Professional Liability Insurance, 22 UCLA L. Rev.
925, 928-31 (1974) (comparing occurrence and clains-nade
policies from the perspective of insurance conpanies and
i nsureds) .

19 see Jeffrey P. Giffin, The Inapplicability of the
Notice-Prejudice Rule to Pure O ains-Made | nsurance Policies, 42
Conn. L. Rev. 235, 246-47 (2009) (distinguishing clains-nmade-
and-reported policies frompure clai ns-made policies).

Courts and commentators often inprecisely use the term
"cl ai ns-made” when they are in fact referring to pure clains-
made policies or clains-nmade-and-reported policies.
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123 COccurrence policies provide coverage "if the negligent
act or om ssion occurs within the policy period, regardless of
the date . . . the claim is made or asserted." It is the
timng of the event <causing injury, not the assertion or
reporting of a claim based on that injury, that triggers the
initial grant of coverage. An insurance conpany may be held
I iabl e under an occurrence policy for clains nmade |ong after the
policy period has expired.

124 An occurrence policy may, however, require the insured
to provide notice of a claim"as soon as practicable" or within
a stated period. The requirenent that notice be given to the
i nsurance conpany "as soon as practicable" or within a stated
period serves to maximze the insurance conpany's "opportunity
to investigate, set reserves, and control or participate in
negotiations with the third party asserting the claim against

the insured."??

1 &iffin, supra note 10, at 239 (quoting Gulf Ins. Co. v.
Dol an, 433 So. 2d 512, 514 (Fla. 1983)).

12 prodigy Commt'ns Corp. v. Ag. Excess & Surplus Ins. Co.,
288 S.W3d 374, 380 (Tex. 2009) (internal quotations omtted)
(citing Steven Plitt et al., Couch on Insurance § 186:13 (3rd
ed. 1997)). See also Underwood Veneer Co. v. London Cuarantee &
Accident Co., 100 Ws. 378, 381, 75 N.W 996 (1898) ("The reason
for requiring [inmedi ate] notice is . . . to enable the
[i nsurance conpany] to investigate the facts and circunstances
of the accident while they [a]Jre fresh in mnd, with the view of
settling the loss . . . and, in case of a contest, to be
prepared to defend the sane . . . .").
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25 In contrast, a pure clains-nade policy provides
coverage for claims nmade during the policy period.'® Like an
occurrence policy, a pure clains-nade policy may require the
insured to provide notice "as soon as practicable" or wthin a
stated peri od.

126 A clains-mde-and-reported policy, as its nane
suggests, provides coverage for clains both nade and reported
during the policy period. To trigger an initial grant of
coverage, the injured third party nust nmake a claim against the
insured during the policy period and the insured nust report
that claim to the insurance conpany within the same period.
The event upon which the claim is based can, and often does,
occur before the policy came into existence. ®

127 Like occurrence policies and pure cl ai ms- made
policies, a clains-nade-and-reported policy can also contain a

notice provision requiring the insured to give notice to the

3 See 5 Ronald E. Mallen & Jeffrey M Smith, Lega
Mal practice 8 34:14 (5th ed. 2000).

14 New Appl eman on Insurance Law § 20.01[7][c] (stating that
"coverage is triggered only where the third-party claim is
asserted against the policyholder during the policy period and
the policyholder notifies the carrier of the claim during the
policy period" (enphasis in original)).

151 Arnold P. Anderson, Wsconsin Insurance Law § 5.4 (6th
ed. 2013) ("The clains-made policy usually provides coverage for
negligent acts that occurred before the policy's effective
date . . . .").

10
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i nsurance conpany "as soon as practicable" or wthin a stated
peri od. 1°

128 The requirenent in a clainms-nmade-and-reported policy
that clains be reported within the policy period and the
requi renent that notice be provided "as soon as practicable" or
within a stated period are distinct and serve different
purposes.’ The requirenent that clainms be reported during the
policy period "is directed to the tenporal boundaries of the
policy's basic coverage terns . . . ."*® If the claim is not
reported within the policy period, there is no initial grant of
cover age. As we stated previously, the purpose of the
requi renent that notice be given "as soon as practicable" or
within a stated period is to enable the insurance conpany to

begin investigating the claim

® See Giffin, supra note 10, at 247 ("The insuring
agreenents in [clainms-nade-and-reported] policies typically
state that 'the insured shall, as a condition precedent to their
rights wunder this policy, give witten notice as soon as
practicable to the conpany of a claim made against the
insured . . . .").

17 See Chas. T. Main, Inc. v. Fireman's Fund Ins. Co., 551
N.E. 2d 28, 29 (Mass. 1990) ("There are, in general, two types of

notice requirenents . . . . One i's a requirenent t hat
notice . . . be gi ven to t he I nsurer 'as soon as
practicable’ . . . . The other . . . requires reporting of the
claimduring the term of the policy . . . . The purposes of the

two types of reporting requirenents differ sharply.").

18 prodigy Commt'ns Corp., 288 S.W3d at 380 (citing Steven
Plitt et al., Couch on Insurance 8 186:13 (3rd ed. 1997)).

11
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129 Not surprisingly, these two provisions (the reporting
requi renent specific to clains-mde-and-reported policies and
the notice requirenent in all three kinds of liability policies)
have been confused by practitioners and the judiciary.'® This
confusion can make it difficult to interpret notice-prejudice
statutes and the cases discussing them

130 OCccurrence policies once domnated the professional
liability insurance market.?® However, in the late 1960s and
early 1970s, pure clains-made policies and clains-nade-and-
reported policies began gaining favor in the professiona
l[iability insurance nmarket as an antidote to the problens

arising with occurrence insurance. 2}

19 steven Plitt et al., Couch on Insurance § 186:13 (3rd ed.
1997) .

20 See Sol Kroll, "Cainms Mde" - Industry's Alternative:
"Pay as You Go" Products Liability Insurance, 1976 Ins. L.J. 63,
64 (1976) (discussing the history of liability insurance and the
industry's transition from occurrence-based to "clains nade"-
based policies).

2l John K. Parker, The Untimely Demise of the "COains Mde"
| nsurance Forn® A Critique of Stine v. Continental Casualty
Conpany, 1983 Det. C L. Rev. 25, 28-29 (1983). See al so
Carolyn M Franme, "d ains-Made" Liability Insurance: Cosing the
Gaps Wth Retroactive Coverage, 60 Tenp. L.Q 165, 171 (1987)
("I'n an attenpt to reverse escalating |osses, insurers devel oped
the clainms-made policy to replace the occurrence policy."). See
also Gerald Kroll, The "Cains Mde" D lenmmma in Professional
Liability Insurance, 22 UCLA L. Rev. 925, 927 (1974) ("[T]he
‘clains made' policy can be advantageous to both insureds and
i nsurers and deserves preservation.").

For a general discussion of this history, see Giffin,
supra note 10, at 239-46.

12
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131 The primary drawback of occurrence-based professiona
liability policies is that the insurance conpany faces long tai
exposure. "This "tail' is the |lapse of tinme between the date of

the error and the tine the claimis made."??

Long tail exposure
prevents insurance conpanies from nmaking a precise calculation
of premiuns based upon the cost of the risks assumed. ?3

32 1In contrast, "[t]he principal advantage of the clains-
made policy for insurers is the avoidance of 'tail liability.'
After termnation of a policy, the clains-made insurer is no

| onger exposed to liability . 2

In addition, because pure
clainms-made policies and clains-made-and-reported policies are
advant ageous to insurance conpanies, they apparently result in
| ower premiuns for the insured.®

133 By the md-1980s, there was "al nost uni ver sal

acceptance of the 'clains made' insurance form"2?® "Mst recent

22 Zuckerman v. Nat'l Union Fire Ins. Co., 495 A 2d 395, 399
(1985) .

23 Zuckerman, 495 A 2d at 399.

Cccurrence policy prem uns have proven to be "inadequate to
cover the inflationary increase in the cost of settling clains
asserted years later." |d. Furthernore, the insurance conpany
may no longer be in existence when the claimis finally nade
| d.

24 Frame, supra note 21, at 166 (footnote onitted).

2 Giffin, supra note 10, at 244-45,

26 parker, supra note 21, at 32. See also, e.g., Zuckernan,
495 A . 2d 395; @ilf Ins. Co., 433 So. 2d 512; Poirier v. Nat'l
Union Fire Ins. Co., 517 So. 2d 225 (Ct. App. La. 1987).

13
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forms [for legal malpractice insurance] are 'clains-nmade-and-
reported,' requiring that the claim first be nade against the
insured and reported to the insurer within the policy term"?

B

134 Wth this background regarding the three main types of
professional liability insurance policies in mnd, and cogni zant
of the distinction between the reporting requirenent specific to
cl ai ms- made- and-reported policies and the notice requirenent
that may appear in all three types of policies, we turn to the
text of the WLM C insurance policy.

135 The requirenent that all <clains mnade against the
insured during the policy period be reported to WLMC during
the policy period is set forth in several places within the
policy.

136 First, the declarations page of the insurance contract
st at es: "This policy is limted to liability for only those
clainms that are first made against the insured and reported to
t he Conpany during the policy period. This is a non-renewabl e
policy."

137 Second, the introduction to the reissue application
that Attorney Aul submtted to WLMC in 2009, which is
incorporated into the policy, begins by stating: "Because

claimts nade and reported policies expire each year, it 1is

275 Mallen & Smith, supra note 13, § 34:14.

14
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critical that you report clains pronptly and before your policy
expires" (enphasis in policy).

138 Third, a box titled "I MPORTANT NOTI CE" on the cover of
the policy booklet states: "TH S IS A CLAIMS MADE AND REPORTED
| NSURANCE POLI CY. COVERAGE IS LIMTED TO LIABILITY FOR ONLY
THOSE CLAIMS THAT ARE FIRST MADE AGAI NST YOU AND REPCORTED I N
VWRI TING TO US DURI NG THE POLI CY PERI OD. THIS IS A NONRENEWABLE
POLI CY" (enphasis in policy).

139 Fourth, the first paragraph of Article | of the
i nsurance policy (titled "COVERAGE AGREEMENTS") st at es:

This insurance applies to clains first made against
you and first reported to us in witing during the
policy period that result from wongful acts that
occur after the retroactive date, if any. You rmust
send a witten report of a claimor claimincident to
us at our address set forth on the declarations page
during the policy period. . . . Your failure to send a
witten report of a claim or claim incident to us
within the policy period shall be conclusively deened
prejudicial to us.

(Enmphasis in policy.)
140 Fifth, Article IV of the insurance policy (titled
"CONDI TI ONS") st at es:

A Notice of claim claimincident or suit

1. As a condition of this insurance coverage,
you shall, wthin this policy period:

a. give us witten notice of any claim or
claimincident; and

b. immediately forward to us every denmand,
notice, sunmons or other process received
directly by you or by your
representatives, in the event suit is
br ought agai nst you.

15
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2. The witten notice of a claim or «clam
i nci dent shall include the:

a. date or dates of the alleged wongful
act, error or om ssion; and

b. injury or damages that have resulted or
may result; and

c. circunstances by which you first becane
aware of such alleged wongful act.

(Enphasis in policy.)
141 Finally, Article V of the insurance policy (titled
"EXCLUSI ONS") st ates:

W will not defend or pay, under this coverage:

J. Any claim or claim incident not reported in
witing within the tinme period required in
Article 1V, Conditions.

(Enmphasis in policy.)

142 The text of the WLMC insurance policy clearly
states, and the parties do not dispute, that the policy's
coverage is limted to those clains that were first made agai nst
Attorney Aul and first reported in witing to WLMC between
April 1, 2009, and April 1, 2010. As we discussed previously,
the purpose of restricting coverage to clains both nade and
reported during the policy period is to set "the tenporal
boundaries of the policy's basic coverage terns," that is, to

"define[ ] the linits of the insurer's obligation."?8

28 13 Steven Plitt et al., Couch on Insurance § 186:13 (3rd
ed. 1997).

16
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143 Neither party asks the court to rewite the insurance
policy (a task we will not undertake) to bind WLMC to a risk
it "did not contenplate and for which it has not been paid."?
Rat her, the parties dispute the effect of the notice-prejudice
statutes on the WLM C policy's reporting requirenent.

144 We therefore turn to the notice-prejudice statutes.

|V

145 There are two notice-prejudice statutes at issue in
t he i nstant case.

146 First is Ws. Stat. 8 631.81(1), which applies to al
insurance policies delivered in this state® and provides that
failure to furnish "notice or proof of loss" within the tine
required by the policy will "not invalidate or reduce a claim
unless the insurer is prejudiced thereby and it was reasonably

possible to neet the tine [imt." The text of 8 631.81(1) reads

as foll ows:

(1) Tineliness of notice. Provided notice or proof of
loss is furnished as soon as reasonably possible
and within one vyear after the tine it was
required by the policy, failure to furnish such
notice or proof within the tine required by the
policy does not invalidate or reduce a claim
unless the insurer is prejudiced thereby and it
was reasonably possible to neet the tinme limt.

2 Snith v. Katz, 226 Ws. 2d 798, 807, 595 N W2d 345
(1999) ("It is inportant to renmenber that 'a contract of
insurance is not to be rewitten by the court to bind an insurer
to a risk which the insurer did not contenplate and for which it
has not been paid.'").

30 See Ws. Stat. § 631.01(1).

17
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147 Second is Ws. Stat. 8 632.26, which applies to "every
liability insurance policy" delivered in this state* and
provides that an insured's failure to give any notice required
by the policy wll not preclude coverage if it was not

reasonably possible to give the prescribed notice, notice was

2

given as soon as reasonably possible, 3 and the insurance company

was not prejudiced by the late notice.* The statute further
states that "the risk of nonpersuasion is wupon the person
claimng there was no prejudice."**  The text of Ws. Stat.

8§ 632.26 reads as follows:

(1) Required provisions. Every liability insurance
policy shall provide:

(b) That failure to give any notice required by the
policy within the time specified does not invalidate a
claim made by the insured if the insured shows that it
was not reasonably possible to give the notice within
the prescribed tine and that notice was given as soon
as reasonably possible.

(2) Effect of failure to give notice. Failure to give
notice as required by the policy as nodified by sub

(1) (b) does not bar liability under the policy if the
insurer was not prejudiced by the failure, but the
risk of nonpersuasion is upon the person clainng
there was no prejudice.

1. Ws. Stat. § 632.26(1).
32 Ws. Stat. § 632.26(1)(b).
3 Ws. Stat. § 632.26(2).
34 1 d.

18
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148 We are faced with a difficult and close question of
statutory interpretation, namel y whet her t hese statutes
supersede the terns of the WLMC policy that limt its coverage
to those clains that are first nmade against Attorney Aul and
first reported to WLMC within the policy period. W resol ve
this question by enpl oyi ng t he tool s of statutory
interpretation.

149 The court has set forth the tools of statutory
interpretation many tines. "Qur goal in interpreting a statute
is to discern and give effect to the intent of the

"3 W begin with the statute's text.3® "Wrds are

| egi sl ature.
ordinarily interpreted according to their comon and approved
usage; t echni cal wor ds and phrases . . . are ordinarily
interpreted according to their technical meaning."? W read
statutes as a whole and "give effect to each word" in the
statute "to avoi d surplusage.">®

150 "[I]t is often valuable to examne the statute in

cont ext . "3° "[Clontext inflects statutory interpretation."*

35 Hubbard v. Messer, 2003 W 145, 9, 267 Ws. 2d 92, 673
N. W 2d 676.

% | eguev. City of Racine, 2014 WI 92, 161, 357 Wis. 2d 250, 849 N.W.2d 837.

37 1 d.
38 |d.
39 Seider v. O Connell, 2000 W 76, 943, 236 Ws. 2d 211,

612 N. W2d 6509.
40 1d., 9145.
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"The statutory language is examned in the context in which it
is used."* Context refers not only to the language of the
statute but also to the relationship of the statute at issue
with other statutes.? Context can also mean the factual
setting.” The sane statute may be "ambi guous in one setting and

n 44

unanbi guous in another. "[ Rl easonabl e m nds can differ about

a statute's application when the text is a constant but the
circumstances to which the text may apply are kal ei doscopic."*

151 To determine a statute's neaning, we exanmne the
statutory history and case law. In addition, the purpose of the
statute and "the consequences of alternative interpretations”
inform our interpretation.* W decline to read statutes in a
way that produces absurd, inplausible, or unreasonable results,
or results that are at odds with the |egislative purpose.?

152 We begin our interpretation of the notice-prejudice

statutes with the statutory texts.

1 Klentm v. Am Transmission Co., 2011 W 37, 910, 333
Ws. 2d 580, 798 N.W2d 223.

42 gejder, 236 Ws. 2d 211, 943.

43 d.
44 d.
45 d.

4 Legue, 357 Ws. 2d 250, f61.

47 Hubbard, 267 Ws. 2d 92, 909.
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153 On their face, these statutes can be read to prohibit
an insurance conpany from denying coverage under a liability
policy because notice of a claimwas given after the end of the
policy period, unless the insurance conpany was prejudiced by
t he del ay. The Andersons urge us to adopt this reading of the
statutes and to invalidate the WLMC policy's requirenent that
clainms be reported during the policy period. They argue that
the statutes supersede this requirenent.

154 The only court that has considered Wsconsin's notice-
prejudice statutes in the context of a clains-nmade-and-reported
policy is the United States Court of Appeals for the Seventh

Circuit.*® In Lexington Insurance Co. v. Rugg & Knopp, Inc., 165

F.3d 1087 (7th Cr. 1999), the federal court of appeals adopted
the literal reading of the statutes advanced by the Andersons in
the present case. In adopting this interpretation, the federal
court of appeals was greatly influenced by its limted role as a
federal court sitting in diversity on a case requiring the
interpretation of Wsconsin |aw %

155 The insurance policy at issue in Lexington Insurance

required that any claim nmade wthin the policy period be
reported to the insurance conpany within 30 days of the policy's
expiration. The federal court of appeals first noted that if

interpretation of the insurance policy were the only issue,

“8 Lexington Ins. Co. v. Rugg & Knopp, Inc., 165 F.3d 1087
(7th Cr. 1999).

9 1d. at 1092.
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there would be no coverage because the insured indisputably
failed to report the claimas required by the policy.*® It then
exam ned Wsconsin's notice-prejudice statutes, noting that "a
federal court sitting in diversity nust proceed with caution in
maki ng pronouncenents about state |aw. ">

156 The federal court of appeals concluded that,
regardless of the type of policy, the insurance conpany could
not “refuse liability for payment merely because of late

"52 |t based this determination on the literal words of

noti ce.
the statutes, holding that on their face, the notice-prejudice
statutes provide that in Wsconsin, an insurance conpany nay not
contractually limt its liability to clains reported within the
policy period. >3

157 Nevertheless, the federal court of appeals recognized
that statutory interpretation does not end with an exam nation
of the statute's text.®® W agree. Although the literal reading
of a statute is inportant, a court is not bound by that reading
when other factors contradict it. A statute that has

superficial clarity may neverthel ess contain |latent anbiguities,

*0 | d. at 1089.
>L 1d. at 1092.
2 1d. at 1094.
> |d. at 1092.
> |d. at 1091-92.

22



No. 2013AP500

and courts may turn to various interpretive aids for guidance in
resol ving them *°

158 The notice-prejudice statutes state that they apply to
all liability policies, but as we explained previously, there
are three different types of professional liability policies
with two different types of notice and reporting requirenents.
The statutes do not differentiate between the notice requirenent
that may be included in any of the three types of Iliability
policies and the reporting requirenent particular to clains-
made- and-reported policies.

159 We conclude after a close exam nation of the notice-
prejudi ce statutes that they were not intended to supersede the
reporting requirenent specific to clains-mde-and-reported
pol i ci es.

160 We begin by examning the context of the statutes,
including the historical context of occurrence and cl ainms-nade-
and-reported policies, as well as the statutory history.

161 We discussed previously the history of clains-nmade-
and-reported policies. d ai ms- made- and-reported policies were
relatively new to the liability insurance market in the 1970s.
Cccurrence liability policies were predom nant.

62 Wsconsin Stat. § 631.81 was enacted in 1975 °°
Wsconsin Stat. § 632.26 was enacted in 1979.°"  Thus, both

° 2A Norman Singer & Shanmbie Singer, Sutherland Statutes
and Statutory Construction 8 46:4 (7th ed. 2008).

5 Ch. 375, Laws of 1975.
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noti ce-prejudice statutes were enacted when occurrence liability
policies were predom nant. These notice-prejudice statutes were
part of a broader revision of Wsconsin's insurance laws in
response to reconmendati ons nmade by the Insurance Laws Revi sion
Committee of the Wsconsin Legislative Council. The m nutes
from this Conmttee's neetings are not helpful in determning
whet her the notice-prejudice statutes were intended to reach the
reporting requirenent specific to clains-mde-and-reported
pol i ci es.

163 Based, however, on the timng of the devel opnent of
cl ai ms- made- and-reported insurance and the enactnent of the
notice-prejudice statutes, it is plausible that the Conmttee
and the legislature were thinking of the traditional requirenent
that insureds provide notice "as soon as practicable" or within
a stated period, not the reporting requirenent specific to
cl ai ms- made- and-reported policies.

164 We turn now to statutory history, that is, to the
predecessor statutes to Ws. Stat. 88 631.81 and 632.26, for
insight into the scope of these notice-prejudice statutes and
their applicability to the reporting requirenent in clains-nmade-
and-reported policies.

165 The historical context of the statutes begins wth

Bachhuber v. Boosalis, 200 Ws. 574, 229 N.W 117 (1930), which

57 Ch. 102, Laws of 1979.
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involved an occurrence-based autonobile liability policy.?>®
After a collision, the insured was charged wth "negligence
causing the damage.">° The insurance conpany argued that the

insured was not covered under the policy because he failed to

conply with the policy's notice provisions.® The policy
required the insured to give "immediate notice of the
accident . . . and immediate notice of the claim"® This court

agreed with the insurance conpany: "The provisions in the policy

as to notice . . . are conditions precedent, failure to perform

which . . . constitutes [a] defense[] to Iliability on the

pol i cy" (enphasis added). ®?

166 The inportant words are "conditions precedent.” A
condition precedent is an event that must occur before
performance under a contract becomes due.® In other words,

°8 For earlier cases requiring conpliance with an insurance
policy's notice requirements in order to gain coverage, see
Britz v. Am Ins. Co., 2 Ws. 2d 192, 199-200, 86 N W2d 18
(1957).

5 Bachhuber v. Boosalis, 200 Ws. 574, 575, 229 N W 117
(1930).

60 | d.

°1 | d.
%2 | d.

®3 Restatenent (Second) of Contracts § 224, at 160 (1981).
The Restatenent (Second) of Contracts abandons the term
"condition precedent” in favor of "condition.” Id. at 164. The
Reporter's Note to 8§ 224 states that the phrase "condition

precedent” has been the subject of frequent criticism and has
caused unnecessary confusion. 1d.

(conti nued)
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there is no coverage under the policy wuntil the condition
precedent has been perforned. % Thus, by construing the
occurrence policy's "immediate notice" requi r ement as a

condition precedent, the Bachhuber court determned that no
coverage existed under the policy in the absence of "immedi ate
notice."

167 Bachhuber reflects what was then the prevailing

interpretation of policy provisions requiring notice "as soon as

For a discussion of the use of the phrase "condition
precedent," see Fox v. Catholic Knights Ins. Soc'y, 2003 W 87,
1923-24, 263 Ws. 2d 207, 665 N W2d 181.

® See Richard Lord, 16 WIliston on Contracts § 49:87 (4th
ed. 2000) (stating that when an insurance contract contains a

condition precedent, "the fulfillment of the condition by the
i nsured nust occur before the insurer becones legally liable on
the policy"). See also id., 8 49:109 ("lnsurance contracts

quite commonly contain, as an express condition precedent to the
insurer's duty to defend or indemify the insured, a provision
requiring the insured to give notice to the insurer, within a
specified or reasonable tine . . . . [L]iability will arise only
when notice is given.").
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practicable" or within a stated time.®  Such provisions were
considered "of the essence of the [liability insurance]

contract."®®

Even when the liability policy lacked a forfeiture
clause, an insured's failure to provide notice "as soon as
practicable” or within a stated tine would usually "rel ease the

insurer fromliability."®" In other words, there was no coverage

® See L.S. Elkins, Annotation, Liability Insurance: d ause
with Respect to Notice of Accident, Claim etc., or with Respect
to Forwarding Suit Papers, 76 A L.R 23, 53-74 (1932) (surveying
cases holding that Iliability policy provisions requiring
immedi ate notice or notice wthin a reasonable tinme create
conditions precedent to the insurance conpany's obligation to
pay); Restatenent of Contracts 8 259, at 371 (1932) ("Though
failure by [the insured] to notify the [insurance conpany]
within the 30-day period is stated as a condition subsequent
termnating a duty to pay, such notification is in effect a
condition precedent, since there is no duty of imediate

performance until notification has been given."). See al so
Foster v. Fid. & Cas. Co., 99 Ws. 447, 449, 75 N.W 69 (1898)
(because the insured failed to fulfill the condition precedent

of providing imediate notice of "any accident or injury for
which a claimis to be made,"” judgnent in the insured' s favor
was reversed).

® |.S. Elkins, Annotation, Liability Insurance: dause with
Respect to Notice of Accident, Caim etc., or with Respect to
Forwarding Suit Papers, 76 A.L.R 23, 58 (1932).

® L.S. Elkins, Annotation, Liability Insurance: dause wth
Respect to Notice of Accident, Caim etc., or with Respect to
Forwarding Suit Papers, 76 A L.R 23, 201-02 (1932).

(conti nued)
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under the policy when an insured did not conply with a condition
precedent such as notice within a specified tine.

168 The Wsconsin legislature responded swiftly to the
harsh result in Bachhuber by enacting Ws. Stat. 8§ 204.33 (1931-
32).%®  This notice-prejudice statute provided that failure to
give tinmely notice would not bar coverage if the insurance
conpany was not prejudiced by the delay. The effect of the
statute was to expand certain policies' coverage. The statute
applied, however, only to "liability or loss arising by reason
of the ownership, maintenance or use of a notor vehicle issued

n 69

in this state. The statute reads in relevant part as follows:

(3) . . . . Failure to give [tinely] notice shall not
bar liability wunder such policy of insurance,
Even now, "a vast mmjority of notice provisions are

described as conditions precedent to recovery under the

policies.” 13 Steven Plitt et al., Couch on Insurance § 186:41
(3rd ed. 1997). However, many courts do not apply the "strict
forfeiture” rule when an insured fails to fulfill the condition
precedent that notice be provided "as soon as practicable"” or
within a stated tine. Steven Plitt et al., Couch on |nsurance
§ 186:6 (3rd ed. 1997). "A recent survey places 11 states and
the District of Columbia in this [strict forfeiture]
category . . . ; 25 states require sone showing of prejudice
fromthe insurer.” 1d.

68 See ch. 477, Laws of 1931: Britz, 2 Ws. 2d at 201.

® Ws. Stat. § 204.33(1) (1931-32). See RTE Corp. V.
Maryland Cas. Co., 74 Ws. 2d 614, 631, 247 N.W2d 171 (1976)
(holding that "[t]his court has consistently treated the rule
established in the [notice-prejudice] statute as an exception to

the general rule" that insurance conpanies need not show
prejudice to bar coverage based on an insured's failure to
fulfill the condition precedent of providing notice "as soon as

practicable”" or within a stated tine.).
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agr eenent of I ndemmity or bond . . . if the
insurer was not prejudiced or danaged by such
failure, but the burden of proof to so show shall
be upon the person claining such liability. "

169 Bachhuber was followed by Britz v. Anerican |nsurance

Co., 2 Ws. 2d 192, 202, 86 N w2d 18 (1957). Britz did not
i nvol ve an autonobile accident; it involved theft. The parties
di sputed whether the notice-prejudice statute applied to the
i nsurance policy at issue, which required notice "as soon as
practicable." The court concluded that the statute's explicit
reference to autonobile liability policies was dispositive.
| nsurance conpanies could deny coverage under non-autonobile
liability insurance policies when the insured failed to provide

notice within the period stated in the policy.

170 A decade later, Allen v. Ross, 38 Ws. 2d 209, 156

N. W2d 434 (1968), involved an autonobile liability policy. The
policy provided that notice had to be given to the insurance
conpany "as soon as practicable" after an accident occurred.
The court declared that the autonobile liability policy's notice
requi rement was subject to the notice-prejudice statute.

71 Thus, by the md-1970s, it was well settled that the
notice-prejudice statute then in existence applied only to

autormobile liability policies. The statute had not been applied

 Ws. Stat. § 204.33(3) (1931-32).

Allen v. Ross, 38 Ws. 2d 209, 213, 156 N W2d 434
(1968) .
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to any non-autonobile liability policy or to the reporting
requi renent specific to clai ns-nade-and-reported policies.

172 1n 1975, the legislature nodified and reenacted the
noti ce-prejudice statute as Ws. Stat. § 631.81. The scope of
the notice-prejudice statute's applicability was expanded from
autorobile liability policies to "all insurance policies.""?

173 1t is <clear the legislature intended Ws. Stat.
§ 631.81 to reach beyond automobile liability polices, but
neither the text of the revised statute nor the Conmttee
comments discussing the provision addresses the distinction
between the requirement that notice be provided "as soon as
practicable” or wthin a stated period and the reporting
requi renent specific to clai ns-nade-and-reported policies.

174 Al though it is not clear fromthe statutory history or
Commttee materials we located that the |egislature intended
this notice-prejudice statute to reach beyond the traditiona
type of notice requirenent, the Comrittee comments to Ws. Stat.
8 631.81 are hel pful. They seem to signify that the statute
does not reach the reporting requirenment specific to clains-
made- and-reported policies.

175 The Conments state that "[t]he proper time for giving
notice of a loss or injury depends on the nature of the
coverage . . . . In each class of insurance, the interests of

the insured and insurer nust be carefully evaluated and wei ghed

2 Ch. 375, Laws of 1975, § 41, Leg. GCouncil Note to
631.81(1).
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"7 The Conments then provide the follow ng

agai nst each other
exanple: "For instance, the <conditions for hospitalization
benefits in case of plain sickness insurance are easy to check
even after sone tinme . . . . The insurer's position in adjusting
such clains may not be materially affected if it receives the
hospital or doctors' bills nonths later.""

176 These Comments suggest that the statute refers to the

kind of notice provision that enables an insurance conpany to

effectively investigate a claim not to the reporting
requirenent in clains-nade-and-reported policies. As we
expl ai ned previously, the requirenent in clains-nmde-and-

reported policies that clains be reported during the policy
period is not designed to assist the insurance conpany in
i nvestigating those clains. It therefore appears that Ws.
Stat. 8 631.81 does not reach the reporting requirenent specific
to cl ai ns- nade- and-reported policies.

177 Wsconsin Stat. § 632.26 was enacted in 1979, |just
four years later.™ The statute explicitly states that it
applies to "[e]very liability insurance policy."’® The statute
again fails, however , to distinguish between a policy

requi renent that notice be provided "as soon as practicable” or

\,
w
o

N
H

> See ch. 102, Laws of 1979.

® Ws. Stat. § 632.26(1).
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within a stated period and the reporting requirenment specific to
cl ai ms- made- and-reported policies. Again, it is not clear from
the statutory history or Committee materials that t he
| egislature intended this notice-prejudice statute to reach
beyond the traditional type of notice requirenent to the
reporting requirenent specific to clains-mde-and-reported
pol i ci es.

178 There is no indication from the historical context of
cl ai ms- made- and-reported policies or the statutory history that
the legislature intended to extend the reach of the notice-
prejudice statutes to the reporting requirenent specific to
cl ai ms- made- and-reported policies.

179 To aid us in reaching the correct interpretation of
the notice-prejudice statutes, we next exam ne the consequences
of alternative interpretations.

180 If we interpret the notice-prejudice statutes as
inapplicable to the reporting requirenent specific to clains-
made- and-reported policies, the consequence is that such
reporting requirenents will remain in full force and effect and
an insured may | ose coverage by missing the reporting deadline.
Strictly limting the time in which an insured nust report a
claimcan lead to harsh results for the insured and third-party
vi cti ms. Indeed, in the present case, the Andersons can be
viewed as being victimzed twice; first they were allegedly
harmed by Attorney Aul's negligence in representing them and now
they are harmed by Attorney Aul's failure to abide by the WLMC
policy's reporting requirenent.

32



No. 2013AP500

181 Furthernore, we are concerned that a decision
favorable to WLMC in the present case may open the door for
i nsurance conpani es to i ncor porate simlar reporting
requirenents into a wide range of insurance policies and thereby
circunvent the consunmer protection aspects of these notice-
prej udi ce statutes.

182 Yet, if we interpret the notice-prejudice statutes to
apply to the reporting requirement specific to clains-nmade-and-
reported policies, we will in effect rewite the ternms of such
pol i ci es. This interpretation would nmean the |egislature has
elimnated a significant elenment of clains-nmade-and-reported
pol i ci es. The reporting requirenent, after all, 1is what
di stingui shes cl ai ns- made- and-reported policies from other kinds
of liability policies. Thus, cl ai ns-made-and-reported policies
woul d be converted into pure clains-mde policies or occurrence
policies. Such an interpretation would frustrate the purpose of
cl ai ms- made- and-reported policies.’’

183 We did not locate anything in the statutory text, the
history of clains-nmade-and-reported policies, the statutory

history, or the Conmttee materials indicating that the

" "The ultimate threat (and evidence of prejudice) is that

allowwng late notice will turn a clains-nade policy into an
occurrence policy, which could nmake insurance difficult to
obtain for . . . professional liability. | nsurers do not wite
occurrence policies for such risks because it is unprofitable
and difficult to underwite." 1 Arnold P. Anderson, Wsconsin

| nsurance Law 8 5.10 (6th ed. 2013).
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| egislature intended to invalidate clains-nmade-and-reported
pol i ci es.

184 In this <close statutory interpretation case, we
conclude that requiring an insurance conpany to cover a claim
reported after the end of a clains-nade-and-reported policy
period would nean expanding the policy's initial grant of
cover age. We conclude that interpreting Wsconsin's notice-
prejudice statutes to rewite the fundanental terns of the
W LM C i nsurance policy wuld be unreasonabl e.

185 Persuasive authority from several courts that have
deci ded issues substantially simlar to those presented in the
i nstant case bolsters our conclusion that the notice-prejudice
statutes do not apply to the requirenment in clains-nmade-and-
reported policies that clains be reported during the policy
period. "8

186 Numerous courts have concluded that a clains-nmade-and-
reported policy's limtation of coverage to clains reported

during the policy period is enforceable notwithstanding a

® See Russ ex rel. Schwartz v. Russ, 2007 W 83, 134 n.9,
302 Ws. 2d 264, 734 N.W2d 874 ("The present case involves a
matter of first inpression for which no Wsconsin cases are
directly on point. Ther ef or e, we my |look to other
jurisdictions for persuasive authority.").
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statutory or comon-law notice-prejudice rule.™ O her courts
have held the reporting requirenent in clains-nmade-and-reported
policies wunenforceable in |light of statutory or comon-I|aw

noti ce-prej udice rul es. 8

® See, e.g., Gargano v. Liberty Int'l Underwiters, Inc.,
572 F.3d 45, 49 (1st Gr. 2009); D Luglio v. New England |Ins.
Co., 959 F.2d 355, 359 (1st CGr. 1992); Burns v. International
Ins. Co., 929 F.2d 1422, 1425 (9th Cr. 1991); Esmail zadeh v.
Johnson & Speakman, 869 F.2d 422, 424-25 (8th Gr. 1989);
Si nundson v. United Coastal Ins. Co., 951 F. Supp. 165, 167-68
(D. ND. 1997); Bianco Prof'l Ass'n v. Honme Ins. Co., 740
A . 2d 1051, 1057-58 (N.H 1999); Textron, Inc. v. Liberty Mit.
Ins. Co., 639 A 2d 1358, 1364-66 (R I. 1994); Hasbrouck v. St.
Paul Fire & Marine Ins. Co., 511 N W2d 364, 367-69 (lowa 1993);
Chas. T. Main, Inc., 551 N E 2d at 29-30; Zuckerman, 495 A 2d at
403-05; @l f Ins. Co., 433 So. 2d at 515-16; Ins. Placenents,
Inc. v. Uica Mit. Ins. Co., 917 S.W2d 592, 597 (M. C. App.
1996); Sletten v. St. Paul Fire and Mirine Ins. Co., 780
P.2d 428, 430-31 (Ariz. C. App. 1989).

80 See, e.g., Lexington Ins. Co., 165 F.3d at 1092-94
(concluding, in the absence of a state appellate court ruling on
the matter, that Wsconsin's notice-prejudice statutes supersede
the reporting requirenent in clains-nmde-and-reported policies,
but noting that the insurance conpany |ikely had a neritorious
claim of prejudice due to the insured's late reporting);
Sherwood Brands, Inc. v. Geat Am Ins. Co., 13 A 3d 1268, 1288
(Md. 2011) (holding that Maryland's notice-prejudice statute
requires a showing of prejudice by the insurance conpany when
"the act triggering coverage occurs during the policy period,
but the insured does not conply strictly with the policy's
notice provisions," even when the policy is a clains-nmde-and-
reported policy). In Sherwood Brands, the Court of Appeals of
Maryl and repeatedly highlighted the difference between the
noti ce-prejudice statutes in Wsconsin and Maryland to support
its holding that in Mryland, an insurance conpany nust show
prejudice to deny coverage on the grounds that an insured
reported a claim after the end of a clains-nade-and-reported
policy period. Sherwood Brands, 13 A 3d at 1286, 1288.
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187 @ilf Insurance Co. v. Dolan, 433 So. 2d 512 (Fla.

1983), was an early and influential case regarding the
enforceability of clainms-made-and-reported insurance. 8 The
insured argued that general public policy considerations
rendered unenforceable the insurance policy's |imtation of
coverage to clains both nmade and reported during the policy
period. The Florida Suprenme Court disagreed with the insured.
188 The insured asserted that enforcing the requirenment of
notice within the policy period, when the claim at issue was
first made against the insured the day before the policy period
ended, would be unjust. In rejecting the insured s argunent,
the court noted that "[t]he essence” of a clains-nmade-and-
reported policy is "notice to the carrier within the policy
period."% The court reasoned that if it held otherwise it would

be rewiting the policy to extend coverage:

If a court were to allow an extension of reporting
time after the end of the policy period, such is
tantamount to an extension of coverage to the insured
gratis, something for which the insurer has not

bargai ned. This extension of coverage . . . in effect
rewites the contract between the two parties. Thi s
we cannot and will not do.®

189 @il f Insurance involves a factual scenario different

from the present case. In Qulf Insurance, reporting the claim

81 See iffin, supra note 10, at 251-52.

82 @lf Ins. Co. v. Dolan, 433 So. 2d 512, 514 (Fla. 1983)
(enphasis in original).

8 1d. at 515-16.
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within the policy period nmay not have been reasonably possible.
In the instant case, it was reasonably possible for Attorney Aul
to report the claimwthin the policy period. W do not address
in this case whether a policy's limtation of coverage to clains
reported during the policy period is enforceable when reporting
the claim during the policy period was not reasonably possible.

However , even Q@ilf | nsurance acknow edged that "if an

i npossibility prevented notice being given to an insurer at the
very end of the policy period, it may well be that an insured
would be relieved of giving notice during the period of such
i npossi bility. "8

90 In Zuckerman v. National Union Fire Insurance Co., 495

A.2d 395 (N.J. 1985), the New Jersey Suprene Court adopted the

@l f Insurance reasoning and held that "no considerations of

public policy . . . inhibit our enforcenment” of a clains-nade-
and-reported policy's limtation of coverage to clains both nmade
and reported during the policy period.® The court rejected the
insured's argunent that the insurance conpany should be required
to prove "appreciable prejudice” in order to avoid liability.®
"Appreciable prejudice® was a New Jersey conmon-|law doctrine

applicable to notice requirenents in occurrence-based autonobile

8 @il f Ins. Co., 433 So. 2d at 512 n.1.

8 Zuckerman v. Nat'l Union Fire Ins. Co., 495 A 2d 395, 404
(N.J. 1985).

8 1d. at 405-06.

37



No. 2013AP500

insurance policies.® The court held this conmon-law doctrine
inapplicable "to a 'clainms made' policy that fulfills the
reasonabl e expectations of the insured with respect to the scope
n 88

of coverage.

91 In Chas. T. Main v. Fireman's Fund | nsurance Co., 551

N.E. 2d 28 (Mass. 1990), the Suprene Judici al Court of
Massachusetts addressed the effect of a notice-prejudice statute
on an insurance conpany's ability to deny coverage under a
cl ai ms- made- and-reported policy for a claim reported after the
end of the policy period. The statute, Mass. Gen. Laws ch. 175,

§ 112, stated in relevant part:

An insurance conpany shall not deny insurance coverage
to an insured because of failure of an insured to
seasonably notify an insurance conpany  of an
occurrence, incident, claimor of a suit founded upon
an occurrence, incident or claim which may give rise
to liability insured against wunless the insurance
conpany has been prejudiced thereby.

192 In holding this statute applicable "only to the 'as
soon as practicable' type of notice [requirenent] and not to the
'wWithin the policy year' type of reporting requirenment,"? the
court enphasized the distinction between clainms-nade-and-
reported policies and occurrence policies and the purposes of

each:

8 | d. at 405.
8 | d. at 406.

8 Chas. T. Main, Inc., 551 N E 2d at 30.
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The purpose of a [clains-nmade-and-reported] policy is
to minimze the tinme between the insured event and the
paynent . For that reason, the insured event is the
cl ai m bei ng nmade against the insured during the policy
period and the claim being reported to the insurer

within that same period . . . . If a claim is nmade
against an insured, but the insurer does not know
about it wuntil years later, the primary purpose of

insuring clainms rather than occurrences is frustrated.
Accordingly, the requirenent that notice of the claim

be given in the policy period . . . is of the essence
in determ ning whether coverage exists. Prejudice for
an untinmely report in this instance is not an

appropriate inquiry. %

193 The Supreme Judicial Court of Massachusetts concl uded
that requiring an insurance conpany witing a clains-nade-and-
reported policy to show prejudice on account of the "insured's
failure to report a claim wthin the policy period . . . would
defeat the fundanmental concept on which [clains-nmade-and-
reported] policies are premsed."% The court stated that it
woul d be unreasonable to think the legislature intended to
i nval i dat e cl ai ms- made- and-reported policies. %

94 In Sinundson v. United Coastal |nsurance Co., 951 F.

Supp. 165 (D.N.D. 1997), the United States D strict Court for
the District of North Dakota took a simlar approach with regard
to a common-law notice-prejudice rule. According to the
i nsurance conpany, the clains-made-and-reported policy it had

issued to the insured did not cover the claimbecause it was not

% 1d.
1 |d.
92|d
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reported wuntil roughly two years after the policy period
expired. The general rule applicable to occurrence policies in
North Dakota is that insurance conpani es cannot refuse coverage
because of untinely notice of a claimunless the conpany suffers
prej udi ce.

195 The federal district court granted sunmmary judgnent to
the insurance conpany. The federal court refused to accept the
argunent in this clains-nmade-and-reported policy case that
"coverage should be available because [the insurance conpany]

n 93

suffered no actual prejudice from the delay . Even

t hough the North Dakota courts had not yet ruled on the issue
the federal court held for the insurance conpany, refusing to
rewite the basic terns of the clains-nmade-and-reported policy.

|t stated:

[T]lo require an insurer to suffer actual prejudice
from a tardy notice of claim before denying coverage
under a "clains nade" policy would be changing the
very nature of the policy. . . . Such a rule would in
effect treat a "clains nade" policy as an "occurrence"
type policy, presunably a nore expensive policy that
was not bargained for. Therefore, this court finds
that the North Dakota Suprene Court, if faced with the
issue, would find in accordance with the mpjority of
other courts that the actual prejudice rule does not
apply to "clains nade" insurance policies.%

196 Finally, in Gar gano V. Li berty | nt er nat i onal

Underwiters, Inc., 572 F.3d 45, 49 (1st Cr. 2009), the United

% Sinmundson v. United Coastal Ins. Co., 951 F. Supp. 165,
167 (D. N.D. 1997).

% 1d. at 167.
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States Court of Appeals for the First Circuit cited Chas T. Main

wi th approval . The federal court of appeals stated that under
settled Massachusetts law, an "insured event" arises in the
context of a clainms-nmade-and-reported policy when: "(1) the
claim [is] . . . first made against the insured during the
policy period, and (2) the claim [is] . . . reported to the

insurer within the policy period."*®

The court "reject[ed] out
of hand Gargano's assertion that the insurance conpanies nust
denonstrate prejudice . . . to escape liability."%® Rather, the
court declared that the requirenment of reporting "within the
policy period '"is of the essence in determ ning whether coverage
exists.' "9

197 Thus, these courts have held that clains-nmade-and-
reported policies' restriction of coverage to clains both nade
and reported during the policy period is enforceable despite
statutory or common-law notice-prejudice rules simlar to our
own notice-prejudice statutes.

198 In sum the benefits to insurance conpanies and
insureds of clains-made-and-reported policies, the statutory
history underlying Wsconsin's notice-prejudice statutes, the

persuasive authority of other courts that have decided the

guestion presented by this case, and the unreasonable results a

% Gargano, 572 F.3d at 49.
% |d. at 51.

% 1d. at 49 (quoting Chas. T. Min, Inc., 551 N E 2d at
30).
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contrary holding would produce persuade us that Wsconsin's
notice-prejudice statutes permt an insurance conpany to deny
coverage W thout a show ng of prejudice when an insured fails to
report a claimwthin a clains-nmade-and-reported policy period.

\%

199 Because we hol d t he noti ce- prejudi ce statutes
i napplicable to the WLMC insurance policy's requirenent that
claims be reported during the policy period, we need not
consider the prejudice elenent of the statutes. However, even
if we were to conclude that the notice-prejudice statutes apply
to the reporting requirenent at issue, WLM C woul d prevail

100 In short, requiring an insurance conpany to provide
coverage for a claim reported after the end of a clains-nmade-
and-reported policy period is per se prejudicial to the
i nsurance conpany because it expands the grant of coverage
provi ded by the insurance policy.

1101 Prem uns on cl ai ms- made- and-reported I nsur ance
policies are ordinarily set below the |evels <charged for
conpar abl e occurrence policies based in part on the limtation
of coverage to clainms reported within the policy period. Thus,
when a claimis not reported within the policy period, requiring
the insurance conpany to nevertheless provide coverage 1is
prejudicial.®® Holding otherwise would defeat the fundanental

prem se of clai ns-nade-and-reported policies.

% See DiLuglio v. New England Ins. Co., 959 F.2d 355, 359
(1st Gr. 1992); Bianco Prof. Ass'n, 740 A 2d at 1057.

(conti nued)
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1102 In their briefs and at oral argunent, the parties
focused on the question of prejudice. WLM C argued that
requiring it to provide coverage for a claimreported after the
end of the policy period would be per se prejudicial and would
negate the purpose of the clains-nade-and-reported policy for
which the parties had bargained. The Andersons argued that
establishing prejudice from the fact of late reporting in the
context of clains-nmade-and-reported insurance would negate the
pur pose of the notice-prejudice statutes.

1103 As we noted previously, from the Andersons' vantage
poi nt, they have been victimzed twice: first by Attorney Aul's
mal practice and now by his failure to conply wth his
mal practice insurance policy's reporting requirenent. We reach

a harsh result, but one we have determned the law requires. W

Al though the seventh circuit court of appeals held against
the insurance conpany, it characterized this prejudice approach
as a promsing one for insurance conpanies (but one that was
wai ved in the case at hand). Lexington Ins. Co., 165 F.3d at
1095.

See also Chas. T. Min, Inc., 551 NE 2d at 30 (holding
that Massachusetts's notice-prejudice statute "applies only to
the 'as soon as practicable' type of notice [requirenment] and
not to the 'within the policy vyear' type of reporting
requi renent” because requiring an insurance conpany to show
prejudice based on an "insured's failure to report a claim
within the policy period or a stated period thereafter would
def eat the fundanental concept on which clains-nade policies are
prem sed”); New Appleman on Insurance § 20.01[7][b] ("In those
jurisdictions that have exam ned the distinction between [pure]
clai ns-made and cl ai ns-made-and-reported policies, the courts
have uniformly relieved the insurers from any requirenment to
prove prejudice under the latter form of coverage.").
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conclude that the legislature did not intend to rewite the
fundanmental terns of the WLMC insurance policy or to nmake the
strict reporting requirenent underlying clains-nmade-and-reported
policies unenforceable in this state.

1104 For the reasons set forth, we conclude that
Wsconsin's notice-prejudice statutes do not supersede the
reporting requirenent specific to clainms-nmade-and-reported
pol i ci es.

1105 Because we so conclude, we need not address whether,
under the notice-prejudice statutes, WLMC was prejudiced by
Attorney Aul's failure to report the claim during the policy
peri od. However, even if we had determned that the notice-
prejudi ce statutes supersede this reporting requirenent, WLMC
woul d prevail. Requiring an insurance conpany to provide
coverage for a claim reported after the end of a clains-nmade-
and-reported policy period is per se prejudicial to the
i nsurance conpany.

By the Court.-The decision of the court of appeals is

rever sed
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1106 ANNETTE KI NGSLAND ZI EGLER, J. (concurring). | agree
with the | ead opinion's! conclusion that Ws. Stat. 8§ 631.81 and
632.26 do not apply to the "within the policy period" reporting
requi renent at issue. | am conpelled to wite separately to
clarify that a majority of the court concluded that the statutes
at issue are not anbiguous and that their plain nmeaning dictates
the outcone in this case. The opinion of the court was to be

witten to clearly state these conclusions. State ex rel. Kalal

v. GCircuit Court for Dane Cnty., 2004 W 58, 9745-46, 271

Ws. 2d 633, 681 N W2d 110. | need to wite because the | ead
opinion witer has rejected suggested changes to the opinion
whi ch would make these conclusions clear, and as a result, |
wite to clarify the majority opinion of the court.

1107 | wite to clarify that although a court nmay consider
whether a particular interpretation of a statute would produce
an absurd or unreasonable result, a court my not balance the
policy concerns associated with the "consequences of alternative
interpretations.” | do not join the lead opinion's discussion
of these "consequences," because | would engage in a nore
traditional plain-neaning analysis to interpret the notice-
prejudice statutes, Ws. Stat. 88 631.81 and 632.26. Il wite
separately because the | ead opinion does not use the phraseol ogy

typically associated with a plain-neaning analysis, but instead

! Today, three justices join this concurrence. Accordingly,
this concurrence represents the nmajority opinion of the court.
The opinion authored by Chief Justice Shirley S. Abrahamson is
now t he | ead opi ni on.
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engages in this nore subjective "consequences" analysis, which
is seem ngly inconsistent with our jurisprudence.

1108 "[S]tatutory interpretation 'begins with the |anguage
of the statute. If the neaning of the statute is plain, we
ordinarily stop the inquiry."" Id., 945 (quoting Seider .
O Connell, 2000 W 76, 4943, 236 Ws. 2d 211, 612 N W2d 659).
W interpret statutes "reasonably, to avoid absurd or
unreasonable results.” Id., 746. "'If this process of analysis
yields a plain, clear statutory nmeaning, then there is no
anbiguity, and the statute is applied according to this

ascertai nment of its neaning. Id. (quoting Bruno v. M| waukee

Cnty., 2003 W 28, 120, 260 Ws. 2d 633, 660 N.W2d 656). "'In
construing or interpreting a statute the court is not at |iberty
to disregard the plain, clear words of the statute.'" | d.

(quoting State v. Pratt, 36 Ws. 2d 312, 317, 153 N W2d 18

(1967)).

1109 "[A] statute is anbiguous if it is capable of being

understood by reasonably well-inforned persons in two or nore
senses. " Id., 9147. "[T]he test for anbiguity exam nes the
| anguage of the statute 'to determ ne whether well-inforned

persons should have becone confused, that s, whether the

statutory . . . language reasonably gives rise to different
meanings.'" 1d. (quoting Bruno, 260 Ws. 2d 633, 121) (interna
quotation marks omtted). Wsconsin courts ordinarily do not

consult extrinsic sources of statutory interpretation, such as
legislative history, wunless the |anguage of the statute is

anbi guous. ld., 950. However, "legislative history is
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sonetimes consulted to <confirm or verify a plain-neaning
interpretation.™ Id., 951 A court may also verify a plain-
meani ng interpretation by consulting statutory history, that is,
prior enacted and repeal ed versions of the statute under review.

Cnty. of Dane v. LIRC, 2009 W 9, 927, 315 Ws. 2d 293, 759

N. W2d 571.
1110 The notice-prejudice statutes at issue, Ws. Stat.
88 631.81 and 632.26, by their plain |anguage are not anbi guous

and do not apply to the "within the policy period" reporting

requi renent at issue. These statutes expressly prevent an
i nsurer from "invalidat[ing]" "a claint under certain
condi ti ons. Ws. Stat. 88 631.81(1), 632.26(1)(b). These

statutes do not create an initial grant of coverage. Lead op.

1982- 84. There is no initial grant of coverage for a claim
reported outside of the clains-nade-and-reported policy period.
Lead op., 928. The notice-prejudice statutes, therefore, do not
apply to such a claim Lead op., 159.2 Applying these statutes
to the reporting requirenment at issue would create an initial

grant of coverage, which would go far beyond the statutory
| anguage that prevents the invalidation of existing coverage

under certain conditions. See Shannon . Shannon, 150

2 \Wen the notice-prejudice statutes apply to a claim "the
determ nati on whether an insurer has been prejudiced by the |ack

of timely notice is essentially a question of fact." Neff wv.
Pierzina, 2001 W 95, 147, 245 Ws. 2d 285, 629 N Ww2d 177.
"*"IWe wll wuphold the trial court's factual determnations

underlying the question of prejudice unless clearly erroneous.
Id., 744 (quoting Rentneester v. Ws. Lawers Mit. Ins. Co., 164

Ws. 2d 1, 8-9, 473 N.W2d 160 (Ct. App. 1991)).
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Ws. 2d 434, 450-54, 442 N W2d 25 (1989) (explaining that
courts mmy use estoppel or waiver to prevent forfeiture of
existing coverage but not to create an initial grant of
cover age). Accordingly, these statutes are unanmbiguous in the
present case because reasonably well-inforned persons should
know that these statutes do not apply to the reporting
requi rement at issue. See Kalal, 271 Ws. 2d 633, f47.

1111 The |ead opinion analyzes the statutory history of
these statutes. Lead op., 1164-73. The lead opinion's analysis
shoul d not be construed as a determ nation that such analysis is
necessary because of any anbiguity in the statutes. To the
contrary, analysis of statutory history is part of a plain-
nmeani ng analysis and can be used to confirm a statute's plain

nmeani ng. Heritage Farnms, Inc. v. Markel Ins. Co., 2009 W 27

115, 316 Ws. 2d 47, 762 N W2d 652 (relying on statutory

history to confirm a statute's plain nmeaning); Cnty. of Dane,

315 Ws. 2d 293, 927 (explaining that statutory history is part
of a plain-meani ng anal ysi s).

112 After analyzing statutory history, the |ead opinion
briefly considers |legislative history—specifically, coments
made by Wsconsin Legislative Council's Insurance Laws Revi sion
Commi ttee. Lead op., 1974-76. Because the statutes are
unanbi guous, the opinion's reason for consulting |egislative
history also nust be to confirm the plain neaning of these

st at ut es. See Kalal, 271 Ws. 2d 633, 151 ("[L]egislative

history is sonetines consulted to confirm or verify a plain-

meani ng interpretation."); Mnitowec Cnty. v. Sanuel J.H, 2013

4
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W 68, 27, 349 Ws. 2d 202, 833 N W2d 109 (relying on
| egislative history to confirmplain meaning).

1113 | al so briefly di scuss t he | ead opi nion's
consi deration of "consequences of alternative interpretations.”
Lead op., 1179-84. | do not join the |lead opinion' s analysis of
t hese "consequences.” The |ead opinion states that our hol ding
m ght harm the Andersons by depriving them of insurance proceeds
from Wsconsin Lawers Mitual Insurance Conpany and m ght
encourage insurers to add "within the policy period" reporting
requi renents to nore policies. Lead op., 9180-81. The | ead
opi nion then wei ghs those concerns agai nst the consequences of a
contrary hol di ng: transformng all cl ai ms- made- and-r eported
policies into pure clainms-nmade policies and creating an initia
grant of coverage for which an insurer did not receive a
prem um Lead op., 9182, 84. The |ead opinion correctly
concludes that applying the notice-prejudice statutes to the
reporting requirenment at issue "would be unreasonable.” Lead

op., 184. See Chas. T. Main, Inc. v. Fireman's Fund Ins. Co.

551 N.E.2d 28, 30 (Mass. 1990) ("A requirenent that an insurer
on a [clains-made-and-reported] policy nust show that it was
prejudiced by its insured' s failure to report a claimwthin the
policy period . . . would defeat the fundanental concept on
whi ch [cl ai ns-made-and-reported] policies are prem sed. The
likely result would be that [clains-nmade-and-reported] policies,
which offer substantial benefits to purchasers of insurance as
well as insurance conpanies, would vanish from the scene. It

woul d be unreasonable to think that the Legislature intended



No. 2013AP500. akz

such a result."). However, the |ead opinion's analysis of
"consequences” is not in step with a nore traditional plain-
meani ng anal ysi s. As a result, | depart from the |ead opinion

so as to avoid confusion.
1114 While courts interpret statutes "to avoid absurd or

unreasonable results,"” Kalal, 271 Ws. 2d 633, 4946, it is not

the role of the court to weigh the "consequences of alternative
interpretations.” A court nmay consider the consequences of a
particular interpretation of a statute to determ ne whether that
interpretation would produce an absurd or unreasonable result.
Here, however, the lead opinion goes beyond the avoidance of
absurd or unreasonable results by weighing the "consequences of
alternative interpretations” so to inject a subjective conponent

into an otherwi se objective analysis. See Force ex rel.

Wl cenbach v. Am Famly Mit. Ins. Co., 2014 W 82, 49165, 356

Ws. 2d 582, 850 N W2d 866 (Ziegler, J., dissenting) ("An
unpal atable result is not the sane as an absurd result. W are
to look to the text of the statute to determ ne whether relief
is afforded to the litigants."). | could agree with the |ead
opinion's analysis in paragraphs 82 and 84 only to the extent
that it confirns the notice-prejudice statutes' plain neaning by
considering the wunreasonable results that a contrary holding

woul d produce. See Sanuel J.H, 349 Ws. 2d 202, 9124, 26

(confirmng plain-nmeaning interpretation by determning that a
contrary interpretation would produce an absurd or unreasonable

result).
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1115 To be clear, courts should not consi der t he
"consequences of alternative interpretations”™ when interpreting
a statute. Doi ng so goes beyond the avoi dance of unreasonable
or absurd results. See Force, 356 Ws. 2d 582, 9165 (Ziegler
J., di ssenting). The "consequences of alternative
i nterpretations” | anguage was created by Chief Justice

Shirley S. Abrahanmson's opinion in State v. Hayes, 2004 W 80,

116, 273 Ws. 2d 1, 681 N W2d 203. See Hayes, 273 Ws. 2d 1
112 (Sykes, J., concurring) (explaining that consideration of

consequences of alternative interpretations is new to our
statutory interpretation jurisprudence, and the nmjority cites
no authority for it"). Thi s approach to statutory
interpretation is problematic because it involves "a judicial
policy judgnent based upon a wei ghing and bal anci ng of conpeting
"purposes and consequences' of alternative interpretations.
This leaves room for the substitution of the judiciary's

subj ective policy choices for those of the legislature, a

phenonenon t hat a text-based, pl ai n-meaning approach to
statutory interpretation seeks to guard against." Id. (Sykes
J., concurring). | agree that the lead opinion's analysis in

this regard is problenmatic.

1116 Although | reject the lead opinion's consideration of
"consequences of alternative interpretations,” | agree with the
| ead opinion's conclusion that the notice-prejudice statutes, by
their plain nmeaning, do not apply to the reporting requirenent
at issue. | also agree with the lead opinion's conclusion,

consistent with that plain neaning, that applying these statutes
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to the reporting requirenent at issue would produce unreasonabl e
results. | join that conclusion only to the extent that it can
be construed as engaging in a plain-nmeaning analysis of these
unanbi guous st at utes. This witing is intended nmake clear the
maj ority opinion of the court.

1117 For the foregoing reasons, | respectfully concur.

1118 I am authorized to state that Justices N PATRI CK
CROCKS, PATI ENCE DRAKE ROGGENSACK, and M CHAEL J. GABLEMAN join

thi s concurrence.



No. 2013AP500. akz



		2015-02-25T07:09:55-0600
	CCAP




